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FTER a two and one-half years’ 
battle in Federal courts the 
widely discussed “New River” 

Case was brought to an end by the 
action of the Supreme Court of the 
United States in denying the petition 
of the Appalachian Electric Power 
Company for a writ of certiorari. 
The importance of the issues 
raised in this suit’ was evidenced 
by the widespread interest it aroused 
throughout the country. Leaders of 
the power industry and leaders of the 
bar mingled with representatives of 
the great news agencies to fill the 
court room at the various hear- 
ings. Officials of state governments 
1 The official title of the case was: Ap- 


palachian Electric Power Co. v. George Otis 
Smith et al. 


watched the case. The President of 
the United States kept in close touch 
with it. 

The action of the high court is 
being variously construed. Like the 
utterances of the ancient tribunal at 
Delphi, the court’s action is being 
interpreted in accordance with the de- 
sires and hopes of those who are do- 
ing the interpreting. In the view of 
some the case settles matters of vital 
importance connected with the Fed- 
eral control of the hydroelectric in- 
dustry, including the constitutionality 
of that control. In the opinion of 
others the decision is a “dogfall,” 
settling nothing of importance either 
to the government or to the industry. 
The latter view, it should be said, 
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was not held by the Appalachian Elec- 
tric Power Company, the plaintiff in 
the case. 


bse is the significance of the 
New River litigation? A brief 


review of the history of the case and 
the principal issues involved will make 
clear its significance. 

Congress in the Federal Water 
Power Act of 1920 asserted its au- 
thority over navigable waters of the 
United States, and also asserted juris- 
diction over nonnavigable streams to 
the extent of providing that if any 
person or corporation files with the 
Federal Power Commission a declara- 
tion of its intention to build a hydro- 
electric project on streams of that 
character, and the Commission, after 
investigation, finds that the proposed 
construction will affect the interests 
of interstate or foreign commerce, the 
construction may not proceed without 
a license being obtained from the 
Commission. If a major project is 
involved, as in the ““New River” Case, 
the license subjects the company to 
all of the regulatory and other pro- 
visions of the Federal Power statute 
and permits “recapture” by the United 
States, or a state, or municipality, at 
the end of the license period upon 
payment to the company of its net 
investment in the project not to ex- 
ceed its fair value. 


’ is important to note that in the 
event the Federal Power Commis- 
sion should exercise rate-making au- 
thority, as under certain circumstances 
it might, the company’s rates would 
be based upon net investment not 
to exceed fair value—which is, of 
course, a new departure in rate mak- 
ing and which became the object of 


vigorous attack in the “New River” 
Case. 

On June 26, 1925, the predecessor 
of the Appalachian Electric Power 
Company filed a declaration of inten- 
tion to construct a huge hydroelectric 
plant on New river near Radford, 
Virginia. About 150 miles below the 
proposed project the New river be- 
comes the Kanawha, an admittedly 
navigable river. The commission, 
after the investigation required by the 
statute, found that the river in the 
part involved was nonnavigable, but 
that the interests of interstate or for- 
eign commerce would be affected by 
the project, and ordered the company 
not to proceed with its construction 
without first obtaining a license from 
the commission. This finding and 
order became the object of the attack 
in the subsequent litigation. 


HE commission now tendered the 
company a “major license” 
which was refused. A “minor li- 
cense” the company was willing to 
accept, since it involved merely the 
regulation of the reservoir releases 
for the protection of navigation be- 
low the project. If a “major license” 
were accepted, the United States, 
through the Federal Power Commis- 
sion, would exercise regulatory au- 
thority over the securities, accounting, 
and, in certain circumstances, over 
the rates of the project. It would also 
acquire the right to “recapture” the 
plant at the end of the license period. 
This measure of Federal control 
the Appalachian Electric Power Com- 
pany emphatically did not want, and 
did not intend to submit to. It did 
not believe that the commission had 
any authority under the power stat- 
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ute to impose such regulation upon a 
power project on a nonnavigable 
stream. It did not think that Con- 
gress under the Constitution had any 
power to exercise such control over 
power projects on  nonnavigable 
streams. It did not believe that Con- 
gress possessed the constitutional 
power to exercise such control even 
over power projects on navigable 
waters of the United States. 


O wn September 22, 1930, the Attor- 
ney General, at the request of 
the President of the United States, 
rendered an opinion holding that the 
commission might in its discretion 
issue a “minor license” to the Ap- 
palachian Electric Power Company. 
The company offered to accept a 
minor license, as has been stated, but 
the commission declined to grant it. 

On April 3, 1931, the independent 
commission which had now succeeded 
the old commission composed of the 
Secretaries of War, Interior, and 
Agriculture, declined to reconsider 
the finding and order of its predeces- 
sor, and tendered to the company a 
major license. The company prompt- 
ly filed suit in the United States Dis- 
trict Court for the Western District 
of Virginia where lands and project 
were located. 

The bill alleged that the commis- 
sion’s finding and order had placed 


PUBLIC UTILITIES FORTNIGHTLY 


a cloud on the title of the plaintiff's 
property on New river and asked that 
the order be set aside, and that the 
defendant commissioners be enjoined 
from taking any steps toward its en- 
forcement. Neither the commission 
nor the United States being suable, 
the action was brought against the 
individuals who composed the com- 
mission. The state of Virginia now 
entered an appearance in the case as 
a friend of the court. The state sup- 
ported the position of the company, 
charging that the commission’s order 
and finding constituted an encroach- 
ment upon the rights of the state in 
contravention of the Tenth Amend- 
ment of the United States Constitu- 
tion. 


HE curtain rises upon the “New 

River’’ Case with Hon. Newton 
D. Baker, former Secretary of War, 
and the chief counsel for the plaintiff, 
disclaiming any purpose to assail the 
constitutionality of the Federal Water 
Power Act. 

“We do not attack the constitution- 
ality of the statute,” he said. “We 
aim no sword at it.” 

He believed at the moment that the 
plaintiff’s case could be safely rested 
upon the proposition that the commis- 
sion in its action had misconstrued 
the power statute, and that the 
constitutional question could thereby 


e 


“CHALLENGING in the district court the argument of Hon. 
Huston Thompson, special assistant to the Attorney Gen- 
eral, that the Federal Water Power Act was a valid exercise 
of the power of Congress to improve navigation, Mr. Baker 
asserted that the statute was not what it purported to be— 
an act in aid of the constitutional object of preserving 
navigation.” 
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be avoided in that particular case. 

That hope of the company’s counsel 
-soon faded, however, and without 
abandoning his contention that the 
commission had exceeded its statutory 
authority, Mr. Baker opened up war- 
fare on a new front, vigorously chal- 
lenging the power of Congress to en- 
act the Federal Water Power Act of 
1920. 

The “sword” now aimed at the 
Federal Power statute was formid- 
able in the hand of an advocate of 
great ability and eloquence. The case 
against the constitutionality of this 
statute had been presented before, 
both in and outside of the courts, by 
lawyers of distinction; it had never 
been presented with more brilliancy 
or power. 


HE assault on the constitutional- 
ity of the act proceeded along 
two lines: 


1. That Congress had no consti- 
tutional power to require a Federal 
permit as a condition to the construc- 
tion of a power project on a non- 
navigable stream; and 

2. That Congress had no constitu- 
tional power to regulate the securi- 
ties, accounting, rates, or services of 
power projects, whether located on 
nonnavigable or navigable streams, 
and had no constitutional power to 
provide for the “recapture” of such 
projects by the government at the 
end of the license period, and es- 
pecially no authority to provide for 
their “recapture” upon payment of 
net investment as distinguished from 
“fair value.” 


Hon. Luther B. Way, the district 
judge, squarely faced the constitution- 
al question. Answering the conten- 


tion that the constitutional power of 
Congress over a nonnavigable stream 


PUBLIC UTILITIES FORTNIGHTLY 





126 





is at most of a negative and purely 
prohibitive character, limited to re- 
strictions similar to the protective 
restrictions found in the River and 
Harbor Acts for many years, the 
court said: 


I am inclined to think that is a too 
narrow view of the power of Congress to 
regulate the flow of a nonnavigable tribu- 
tary which contributes so substantially as 
does New river, to the navigable capacity 
of Kanawha river. I rather think that it 
may fairly be concluded from the decisions 
of the Supreme Court above referred to 
that the flow of that stream is, under the 
facts disclosed, impressed with a public 
servitude or interest for the purpose of 
protecting, preserving, and even enlarging 
the navigable capacity of Kanawha river, 
of which navigable capacity New river is 
an essential part; that the interest of 
plaintiff in the power of the stream is 
subordinate to such public right or servi- 
tude; that Congress is the sole judge of 
what means are necessary for the con- 
servation and improvement of navigable 
capacity so long as the means which it 
adopts have some positive relation to that 
purpose; that the power of Congress to 
preserve and enlarge navigable capacity is 
continually existent ; that it is for Congress 
to determine when and how that power 
shall be brought into full force and activity, 
and its failure, before the enactment of 
the legislation now under consideration 
[t. e. Federal Water Power Act], to employ 
its full power for the purpose of preserving 
and improving navigable capacity in no way 
altered or circumscribed the right to do so 
when Congress determined that the neces- 
sity for such action had arisen. 


HALLENGING in the district court 
the argument of Hon. Huston 
Thompson, special assistant to the 
Attorney General, that the Federal 
Water Power Act was a valid exer- 
cise of the power of Congress to im- 
prove navigation, Mr. Baker asserted 
that the statute was not what it pur- 
ported to be—an act in aid of the 
constitutional object of preserving 
navigation. 
“Tt is rather a scheme,” he declared, 
“by which the United States govern- 
ment seeks to become the proprietor 
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The Constitutionality of the Federal Power Statute 


co? | ‘HE ‘sword’ . . . aimed at the Federal Power statute 
was formidable in the hand of an advocate of great 


ability and eloquence. 


The case against the constitutionality 


of this statute had been presented before, both in and outside 
of the courts, by lawyers of distinction; it had never been 
presented with more brilliancy or power.” 





and owner, not the regulator, of the 
entire hydroelectric power system of 
the country without paying fair value 
for it.” 

The fact that the Federal Water 
Power Act may have had other ob- 
jects than the improvement of navi- 
gation did not seriously trouble the 
court. 

“In Arizona v. California ( [1931] 
283 U. S. 423),” said the court, “the 
Supreme Court observed that ‘the fact 
that purposes other than navigation 
will also be served could not invali- 
date the exercise of the authority con- 
ferred, even if those other purposes 
would not alone have justified an 
exercise of congressional power.’ ” 

The court thought that “the pro- 
posed regulation is incidental to the 
preservation of the flow of an impor- 
tant stream in which the public of the 
United States has a substantial in- 
terest.” 

“While a number of the proposed 
regulations,” concluded the court, 
“are probably far reaching in their 
effect, and may, at least at first blush, 


appear to be radical in their nature, 
this court cannot say on the case pre- 
sented that they do not bear positive 
relation to the regulation of interstate 
and foreign commerce or that the act 
of Congress authorizing them is un- 
constitutional and void.” 


‘oe holding that the Commis- 
sion had acted under a constitu- 
tional statute when it issued its find- 
ing and order against the Appalachian 
Electric Power Company, the district 
court dismissed the bill of complaint. 
Thereupon the case went up to the 
United States Circuit Court of Ap- 
peals. 

The constitutionality of the power 
statute was not a bridge which the 
United States Circuit Court of Ap- 
peals found it necessary to cross; for 
that court held that the district court 
had been without jurisdiction to hear 
the case. 

Viewed as a suit for injunction to 
restrain unconstitutional acts, the 
court was without jurisdiction be- 
cause the defendants were not resi- 
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dents of the district. Viewed as a 
suit to remove cloud from title to 
the plaintiff's real estate, the court 
was without jurisdiction, since the 
United States was the real party in 
interest, that is, the adverse claimant, 
and the United States not being pres- 
ent, the court could not try the rights 
of the United States behind its back. 
So reasoned the circuit court in an 
opinion by Judge Parker and remand- 
ed the case to the district court with 
instructions to dismiss.* 


HERE does this decision of the 

circuit court of appeals, which 
the Supreme Court has declined to 
review, leave the Appalachian Elec- 
tric Power Company? 

In a “dilemma,” according to the 
company. 

“The fact,” it said to the Supreme 
Court in its petition for certiorari, 
“that the circuit court of appeals, 
after holding that there is no juris- 
diction of the suit in this particular 
district court, proceeded to pass upon 
the question whether the petitioner is 
without any relief against the re- 
spondents in any other action in any 
court or forum, has created the pos- 
sibility that its decision may be urged 
as res judicata in another suit in this 
or any other forum.” 

Careful examination of Judge 
Parker’s opinion in the circuit court 

*It may be noted in passing that since the 
decision of the circuit court of appeals bills 
have appeared in Congress (H. R. 7961 and 
H. R. 7962) which would confer jurisdiction 
upon the district court in the district where 
the plaintiff resides over officers and com- 
missions of the United States sued as individ- 
uals or in their official capacity. Had such 
a bill been law at the time of the decision 
in the “New River’ Case, the court would 
have had a personal jurisdiction over the 


defendants, which the United States Circuit 
Court of Appeals held it lacked. 


of appeals leads to the conclusion that 
the hurdles which that opinion set up 
to further suits by the company are 


‘not imaginary. If the company sues 


in the District of Columbia to require 
the commissioners to cancel the order 
and finding objected to, it must face 
Judge Parker’s assertion that “any 
cancellation of orders or expunging 
of records would necessarily be done 
by defendants in their official capac- 
ity; and suits against them to compel 
action in their official capacity are 
suits against the United States, which 
cannot be maintained as the United 
States has not consented to be sued.” 


[ the company sues the commission- 
ers in the District of Columbia to 
set aside the finding and order on the 
ground that such finding and order 
are not supported by evidence, it must 
meet Judge Parker’s statement that 
such a suit would be one affecting the 
action of the commission in its official 
capacity and “‘would be in effect a suit 
against the United States.” 

Does the opinion of the circuit 
court of appeals also set up obstacles 
to a suit in the District of Columbia 
to enjoin the commissioners from 
bringing proceedings for the enforce- 
ment of its finding and order on the 
ground that the commissioners ex- 
ceeded their statutory and constitu- 
tional powers? 

The company thought so; and 
there appears to be some ground for 
so thinking. While Judge Parker, 
speaking for the circuit court of ap- 
peals, apparently recognized the doc- 
trine “that equity will, in a proper 
case, restrain officials of the govern- 
ment from acts constituting an in- 
vasion of individual rights where 
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such acts are not authorized by stat- 
ute or where the statute authorizing 
them is void because in conflict with 
some provision of the Constitution,” ® 
he nevertheless proceeded to point out 
an analogy between the case at bar 
and one in which the United States 
was held to be a necessary party.* 


E bese case was a suit brought by 
the state of Louisiana to enjoin 
the Secretary of the Interior from 
disposing of certain swamp lands 
which the state insisted had been pre- 
viously granted to it by Congress. 
The Secretary challenged the juris- 
diction of the court on the ground 
that the suit was really one against 
the United States, which had not con- 
sented to be sued. The court held 
that the case raised questions of law 
and fact affecting the interest of the 
United States which could not be tried 
“behind its back.” 

The United States under the Fed- 
eral Water Power Act asserts the 
right to take over power projects on 
nonnavigable streams that are found 
to affect the interests of interstate or 
foreign commerce. Judge Parker saw 
no difference between such a right and 
the right claimed by the United States 
in the Louisiana case. He said: 

Louisiana v. Garfield (1908) 211 U. S. 
70, 53 L. ed. 92, 29 S. Ct. 31, is very 
much in point. So far as the 
presence of the United States as a neces- 
sary party is concerned, there would seem 
to be no difference between a suit involv- 
ing the validity of title to lands and one 
involving the validity of orders under 


which rights are asserted by the United 
States. 


Such are the obstacles set up by the 


8 Philadelphia Co. v. Stimson (1912) 223 


U. S. 605, 620; and Ferris v. Wilbur (1928) 
27 F. (2d) 262. 
ay Louisiana v. Garfield (1908) 211 U. S. 


circuit court of appeals to suits for 
injunctive relief from findings and 
orders of the Federal Power Commis- 
sion. Whatever may be the legal 
effect of the Supreme Court’s denial 
of certiorari, that action certainly 
leaves these obstacles standing in the 
middle of the road. And, according 
to the Appalachian Electric Power 
Company, they are serious obstacles. 


O F course, there is nothing to pre- 

vent this company or any other 
company, situated on a nonnavigable 
tributary or on a navigable stream, 
from questioning the constitutionality 
of the commission’s jurisdiction as a 
defense to any suit brought by the 
United States to restrain the construc- 
tion or operation of its project with- 
out commission license. However, 
the Attorney General would have to 
institute such suit. 

As a matter of fact, on March 24, 
1934, the commission announced that 
it had requested the Attorney General 
to seek an injunction to restrain un- 
licensed construction by the Electro- 
Metallurgical Company (successor to 
and affiliate of the New Kanawha 
Power Co.) of a hydro-project at 
Hawks Nest on the New river in 
West Virginia. The principal issue 
involved in this controversy, however, 
appears to be the challenged authority 
of the former executive secretary of 
the predecessor commission to permit 
the withdrawal of the declaration of 
intention to build a project. 

While the New Kanawha Power 
Company thus far has not questioned 
the constitutionality of the Federal 
Power Act, there is no certainty that 
it will not do so in defending the 
forthcoming suit. 
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The Rapidly Changing Picture 
of Highway Transport 


In the opinion of the author fresh vision and original outlook are needed 
in solving motor regulation problems, which should recognize the fact 
that an entirely new form of transportation has been developed which re- 
quires a different treatment from that deemed necessary for other forms 


of transport. 


Highway carriers, he maintains, should be regulated with 


due consideration to the nature of highway service and the public demand 
for that service, with fair treatment of competing agencies. 


By HOMER H. SHANNON 


LL members of utility regula- 
A tory bodies should, at not 
too infrequent intervals, give 
thought to Janus, the Roman god who 
perpetually had a face to both the 
place of sunrise and that of sunset. 
Surely of all public administrative 
bodies, that exercising the quasi judi- 
cial functions of a Federal or state 
railroad and_ utilities commission, 
with its intimate and vital control over 
the development and service provided 
by transportation agencies and other 
corporations “affected with a public 
interest” are charged with more than 
a literal observance of fixed, statute 
law, and should be abreast of the 
stream of events. 
The ideal commissioner should have 
a face to the future, as well as to the 
past, if his acts are to be intelligent 
and he is truly to protect the public 
interest. It is perhaps even more im- 


portant that what he does be intelli- 
gent in terms of what is to come, in 
a reasonably immediate sense, than 
that he be intelligent in terms of what 
is past. 

The Roman god Janus is a particu- 
larly appropriate object for a few 
well-chosen supplications from mem- 
bers of regulatory bodies at present 
because, at a time when he was a 
more virile god, Janus had learned to 
expect just that, when matters of un- 
usual importance were to be under- 
taken. The fabrication of a new 
transportation philosophy and a com- 
plete reworking of regulatory theory 
—it is no less than that with which 
we are faced—would seem to be such 
an occasion. 


HAT Federal and state stat- 
utes, bringing this amazing and 
troublesome thing, highway transpor- 


130 











tation, under controb and into some 
kind of intelligent relationship to the 
transportation whole, are to be enact- 
ed in the immediate future can scarce- 
ly be questioned by anyone even mild- 
ly familiar with the facts. It would 
seem desirable that those who influ- 
ence the fashioning of this transporta- 
tion legislation and who are charged 
with its administration should have 
an eye to what the object of all the 
fuss will be in their own day, to an 
even greater degree than to what it 
has been in the few short years it has 
been anything at all to talk about. 

Four members, or former members, 
of the Interstate Commerce Commis- 
sion were heard at the last annual 
meeting of the National Association 
of Railroad and Utilities Commission- 
ers in Cincinnati. It was a striking 
fact that each found a peculiarly 
forceful way of testifying to his be- 
lief in a fundamental remaking of the 
transportation picture in the imme- 
diate future. 


| Sg seseregy developments up to 
October, 1929, might be regard- 
ed as natural steps in an evolutionary 
process, said Commissioner Patrick J. 
Farrell, adding that “the revolution in 
the transportation world which began 
about that date and has continued 
with ever-increasing force since has 
caused those interested in matters of 
regulation to stop, look, and listen.” 

That he was thoroughly convinced 
that the country was on the threshhold 
of “very notable changes in transpor- 
tation methods” was the declaration 
of Joseph B. Eastman, Federal Co- 
ordinator of Transportation, in a 
letter of regret which he addressed 
to the associaion because of inabil- 
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ity to be present on that occasion. 
“T assume that in all the history of 
the world, and certainly so far as the 
history of this country is concerned, 
there has never been a time when 
transportation, in particular, was in 
such a state of flux,’ asserted Com- 
missioner Claude R. Porter. 


o this was added the voice of 

former Commissioner Ernest I. 
Lewis, now director of the commis- 
sion’s bureau of valuation. As pref- 
ace to a highly technical discussion of 
valuation, he confessed to a firm be- 
lief in the impermanence of existing 
transportation forms. 

“We are in a period of wonderful 
and historic transition,’ he insisted. 
“We don’t know where we are going 
or what we will find when we get 
there.” 

Such testimony may not be needed 
to clinch the point that what is today 
will not be tomorrow in the field of 
transportation, but that each of these 
four men should have thought it im- 
portant to call attention to the chang- 
ing picture in this way lends peculiar 
emphasis to the thesis that something 
like fresh vision, original outlook, is 
required if this problem of the regu- 
lation of highway transport is to be 
met in a way that will do credit to 
the agents, directly and indirectly, of 
that regulation. The tomorrow re- 
ferred to at the beginning of this para- 
graph, it may be well to remark, is 
one from which the curtain is already 
being drawn aside. 

New facts require new theory, and 
an uncommon alertness to the signifi- 
cance of current happenings is impera- 
tive at a time when change is so out- 
standing a characteristic as it is in the 
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transportation field today. This 
should suggest, at least, the notion 
that regulatory principles which 
served well enough in the past, even 
in a relatively immediate past, may 
have to be reéxamined, and their ap- 
plication questioned today. 


yy is not too much to say that, to 
date, those who have been wres- 
tling with the problem of disciplining 
the lusty youth of the motor vehicle 
in its ubiquitous conquest of freshly 
laid slabs of concrete—smooth rib- 
bons of it leading directly to the door- 
way of virtually every shipper and 
consumer in the country—have failed 
to realize the extreme newness, or 
pioneering aspect, of their task in its 
full import. Too often, at least, there 
has been an effort to fit the old coat 
on the recently arrived stranger, or, 
to multiply figures, to resort to the bed 
of Procrustes. 

What is needed is a truly creative 
act, or a multiplicity of acts, that 
will give us regulatory principles suit- 
ed to an entirely altered transporta- 
tion situation. 

This does not mean that tradition 
is to be discarded, that the world is 
not continuous in time and space, but 
simply that full recognition must be 
given to the logical possibility, if not 
certainty, that what may have served 
well enough under one set of condi- 
tions may not serve at all when those 


e 


conditions are so radically altered that 
the reasons for applying the particular 
regulatory principles, the sources of 
their validation, are no longer in exist- 
ence. 


HERE has been, it is true, con- 

siderable experimentation with 
the regulation of motor trucks on the 
part of the states, but it is highly ques- 
tionable if anything of a lasting or 
permanent nature has as yet found 
form in a state statute. It is question- 
able whether there has as yet been 
any adequate crystallization of the 
new regulatory concepts that must 
come out of the active transportation 
revolution—a revolution that only has 
gotten well under way in the period 
of the depression. It is not possible, 
of course, to speak with complete cer- 
tainty and at the same time with entire 
sanity on such a matter, but there is 
good reason to believe greater changes 
are immediately in store than have 
been observed in the recent past, and 
there is considerable ground for 
doubting that the changes of the last 
half-dozen years have been fully ap- 
prehended, and their significance in- 
terpreted. 


—— automotive vehicle is still in 
a state of active development. Its 
efficiency is being rapidly perfected. 
The possibilities of radical innova- 
tions that will greatly increase that 


as well as to the past, if his acts are to be intelligent and 


q “THE ideal commissioner should have a face to the future, 


he is truly to protect the public interest. 


It is perhaps 


even more important that what he does be intelligent in 
terms of what is to come, in a reasonably immediate sense, 
than that he be intelligent in terms of what ts past.” 
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efficiency are, at best, speculative, but 
automotive engineers of good repute 
insist they are considerable. An his- 
torical sense, coupled with a sensitive- 
ness to existing trends, suggests that 
the roadbed on which the motor vehi- 
cle now operates will be, twenty-five 
years from now, regarded as primi- 
tive. 


_— of classified highways, 
with freight and passenger ways 
for both local and express service, is a 
logical development. 

That will reduce the cost of high- 
way service and will increase its flex- 
ibility. Motor transport technique, 
by which is meant the elaborate 
service and organization parapher- 
nalia that surround it and make it 
effective, is still very much in the 
trial and error stage. The railroad 
plant must be rebuilt from top to 
bottom, from roadbed to personnel, 
to conform with the motor age, rather 
than with horse-and-buggy days and 
the period of the country’s physical 
expansion. Just what that will mean 
is a highly controversial subject. 

And not less important, the legal 
basis of transportation itself must be, 
and is in the process of being, altered 
to meet social requirements resulting 
from not one but a dozen revolutions 
—revolutions in production, in distri- 
bution, in communication, in market- 
ing. The technocrats, as well as 
the Commission on Recent Social 
Trends appointed by former President 
Hoover, and one’s own eyes and mem- 
ory have served to bring home the 
fact that the last thirty years have 
ushered in more change of a funda- 
mental nature in the physical basis of 
our civilization than any other period 


of history of many times that length. 


HERE are today few organ- 

ized dissenters on the question 
whether commercial highway trans- 
port should be regulated. Effective 
regulation, both state and interstate, 
is to be taken as a matter of course, 
and its ardent advocates are becoming 
more ardent daily. 

Natural evolutionary processes at 
work in the transportation field were 
speeded up tremendously by what we 
call the depression. As long as busi- 
ness was showing a satisfactory profit 
there was no urgent need to abandon 
custom and habit. Appearance of red 
ink on the ledgers of shippers opened 
the doors to the motor transport sales- 
man or solicitor. Mr. Eastman has 
said on a number of occasions that his 
office is to be regarded in the light of 
a catalytic agent—that is, his function 
is to hasten processes already begun, 
by bringing to the surface and making 
effective ideas for the improvement 
of transportation that were latent in 
the turmoil of the day. 

The depression vastly increased the 
volume of goods moving on the high- 
way, and as a result of that and the 
difficulties in which the railroads 
found themselves, ideas on highway 
regulation crystallized almost over- 
night. 


| 2 gees regulation, it may be in- 
sisted, is an admitted fact of the 
future, and here it will be assumed to 
be much desired. The question re- 
mains as to the form it is to take, 
assuming further that form has not 
been ultimately cast. The nature of 
regulation is all important, both to the 
various transportation agencies and 
to the public at large. Properly con- 
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Regulatory Principles under 
Changed Form of Transport 


“— should not be taken for granted 
that regulatory principles now ap- 
plied to the railroads should be applied 
to a developing competitive form of 
transportation of an entirely different 
order; nor, for that matter, that prin- 
ciples which were suitable enough to 
the railroads before this new form of 
transportation swept down on us in its 
present strength are still properly ap- 
plicable to them.” 





ceived and administered it will further 
the development of a well-rounded 
transportation system that may be ex- 
pected to increase greatly the comfort 
and convenience of life, both in terms 
of cost.and service. 


is anything more were needed 


the Roosevelt “New Deal” and 
NRA set the tide in the direction 
of regulation, not alone of transporta- 
tion but of many other commercial 
activities formerly immune, driving 
home the certainty of early and effec- 
tive regulation of state and interstate 
commercial highway services. 

Highway “anarchy” will no more 
be tolerated than will the old rugged 
individualism in the production of 
petroleum. In fact, it has far less 
chance of survival. And that is none. 

And what are these new principles 
and concepts that must take the place 
of the old lamps in the regulatory 
field? It would be quite too much to 
expect a full answer on that score 
here, but examination of the current 
scene may give a few clues. 


i should be understood that, in part, 

what is meant by the need of new 
concepts to deal with the extremely 
chaotic state of affairs we are faced 
with is that it should not be taken 
for granted that regulatory principles 
now applied to the railroads should 
be applied to a developing competitive 
form of transportation of an entirely 
different order; nor, for that matter, 
that principles which were suitable 
enough to the railroads before this 
new form of transportation swept 
down on us in its present strength 
are still properly applicable to them. 
Recent discussion has _ indicated 
strongly that there is a growing ap- 
preciation of this, but there remains 
too much of a disposition to approach 
the problem of motor transport regu- 
lation as though it were merely a 
matter of the practical application of 
principles of railroad regulation to 
highway operations. Nothing could 
be less true. 


MONG “fixed” ideas incorporated 
in discussion of regulation that 
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seem certain to go the way of the 
dodo and the dinosaurs unless un- 
expected capacity for adaptation is 
developed by them are those of com- 
petition and states’ rights. “Value of 
service,” as it is embodied in railroad 
classification, is almost certain to be 
completely vanquished by “cost of 
service.” And the somewhat inelastic 
conception of “convenience and neces- 
sity,” as it has found expression in 
state statutes and regulatory pro- 
nouncements dealing with motor 
transport, must be given a modern 
slant by a vision of the enormous 
potentialities of this amazingly radical 
development in the art of moving 
people and things about the surface 
of the earth. 


- would be difficult to overestimate 
the importance of the part played 
by the competitive principle in the de- 
velopment of the industry and com- 
merce of this country. Many, how- 
ever, are beginning to believe that the 
primary problem faced today is that 
of learning to use technique and re- 
sources already at hand, rather than 
of further concentration on physical 
expansion. At any rate, competition 
is no longer regarded as an unmixed 
blessing as it was when the most im- 
portant elements embodied in current 
transportation legislation were formu- 
lated. 

Codrdinator Eastman insists that 
the dominant purpose behind the In- 
terstate Commerce Act of 1887, which 
for the first time brought the railroads 
under Federal authority, was control 
of competition among the railroads 
themselves — competition that was 
ruining all of them, at the expense of 
shipper and investor. However that 


may be, it is certain that the compe- 
tition of the 1920’s is now regarded 
as far too expensive a luxury for the 
1930’s. This change in the general 
tenor of public opinion has, as yet, 
found little expression in regulatory 
legislation, but it may be expected to 
condition profoundly legislation of 
the future. 

“Convenience and necessity” must 
take on a fresh meaning. That, com- 
bined with a new outlook on the com- 
petition fetish, will mean that a re- 
vitalized “public interest’ will be the 
sole arbiter in the establishment and 
control of future highway services. 


a service can never be adequate 
when something better offers. 
Walking is not good enough if one 
is in a hurry and an airplane is avail- 
able. A quill will not do when there 
is a job for a printing press. A candle 
would be inadequate for lighting a 
modern factory. Conditioned only by 
the new outlook on competition, this 
should be the spirit in which con- 
venience and necessity is interpreted. 
The regulatory Janus should keep 
open his eyes toward the sunrise as 
well as those toward the sunset. 

As for states’ rights, so dear to 
state commissioners, how can it be 
thought that a theory of government 
that came to flower fully a hundred 
years ago will, unchanged, survive the 
railroad, the motor car, the airplane, 
the telegraph, the telephone, the radio, 
the cinema, etc.? The evils of bureau- 
cracy are real enough, and it may be 
that decentralization is among the 
most effective means of mitigating 
them, but the public interest can 
scarcely be broken up into forty-eight 
public interests today. The adminis- 
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trative difficulties that would result 
would be only less than would follow 
an attempt to apply, in all respects, 
the kind of regulation that has grown 
up around the railroads to the tens 
of thousands of highway carriers. 


HE principle of “what the traffic 

will bear,” or “value of service,” 
as it has found expression in the price 
sheets issued by the railroads cover- 
ing their services, only incidentally 
qualifies as one of the concepts that 
must give way to new conditions or 
be radically reformed. Its position 
does, however, admirably illustrate the 
revolutionary nature of this thing, 
highway transportation. It dates back 
to the toll roads of the Eighteenth 
Century. In his Wealth of Nations, 
written in 1776, more than fifty years 
before construction of the first rail- 
road in this country was begun, Adam 
Smith said: 

When the toll upon carriages of luxury, 
post chaises, etc., is made somewhat higher 
in proportion to their weight than upon 
carriages of necessary use, such as carts, 
wagons, etc., the indolence and vanity of 
the rich is made to contribute in a very 
easy manner to the relief of the poor by 
rendering cheaper the transportation of 


heavy goods to all the different parts of 
the country. 


OLLECTIVELY, the railroads en- 
joyed a true monopoly in inland 
transportation for more than half a 
century before commercial highway 
transportation of the modern vintage 


e 


changed that. Under those conditions 
there was no difficulty in enforcing a 
freight rate system that spread trans- 
portation costs where they could most 
easily be borne. It was decidedly for- 
tunate for this country that this was 
so; but our modern highway system, 
joined to the automotive vehicle, in- 
evitably dooms the easy economics of 
that former day. Cost of service will 
increasingly dictate the level of 
charges exacted by commercial trans- 
portation agencies in a situation where 
any shipper can become his own car- 
rier. 

The elementary importance of keep- 
ing the vision clear while contemplat- 
ing the issues involved in regulation 
of commercial motor carrier services 
cannot be too strongly pressed. That 
is so not because of its academic or 
logical significance, but because con- 
cepts have not yet crystallized with 
sufficient definiteness for us to be sure 
of our way. 

One of the worst bugaboos in the 
regulatory lexicon is that of “equal- 
ity” of regulation—equality of regu- 
lation as between different forms of 
transportation, railroads and _ high- 
ways, waterways and airways. 

Surely the regulatory problem is not 
to be regarded as simply a horse 
handicapping event on a grandiose 
scale, in which the ideal is the estab- 
lishment of “fair” competitive rela- 
tions between two or more contenders 


The railroad plant 


“Motor transport technique, . . . 
must be rebuilt from top to bottom, from roadbed to per- 
sonnel, to conform with the motor age, rather than with 


horse-and-buggy days and the period of the country’s 
physical expansion. Just what that will mean is a highly 


controversial subject.” 
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for a sporting honor. It is far more 
vital and important than that. Practi- 
cal adjustments in competitive rela- 
tionships may be desirable and essen- 
tial to an adequate, healthy transpor- 
tation machine and to the full service 
the public is entitled to, but they do 
not constitute the central regulatory 
problem. That problem requires an 
approach to the regulation of highway 
carriers strictly in terms of the nature 
of the highway services, and what the 
public wants of them. Similarly it 
would require that railroads be regu- 
lated in terms of railroads, and not 
in terms of petroleum pipe lines, or 
some other thing. 


HE railroads have been regulated 

as they have because of certain 
characteristics inherent in themselves, 
and not because of any imagined sim- 
ilarity or difference between the con- 
struction of a steam locomotive and 
“Old Dobbin.” The body of the regu- 
lation to which they submit was put 
there because it was thought to be in 
the public interest. Railroads did, in 
fact, have a monopoly in inland trans- 
portation up to quite recently, and still 
have a monopoly in a considerable 
portion of their old field. 

To the extent conditions have al- 
tered it may be that the regulation 
applied to them should be overhauled. 
But in principle there would appear to 
be no more reason for attaching a 
regulatory provision deemed neces- 
sary to railroad transportation to 
highway transportation, just because 
it had been attached to the railroad, 
than there would be for promulgating 
safety rules for highway operations 
paralleling those promulgated for the 
juggernaut of the rails. 


It is quite possible it may be neces- 
sary to recognize a certain kind of 
regulation as among the competitive 
disabilities of the railroad, just as its 
fixed roadbed and the enormous capi- 
tal expenditure required to place it in 
service are to be regarded. 


AS stated before, in some instances 
it may prove practically desir- 
able to equalize competitive opportuni- 
ties between rail transportation com- 
panies and transportation companies 
operating over highways. That is en- 
tirely a practical problem. It is not 
bound up with the pure regulatory 
problem, except in an incidental way. 
It is not a matter of principle. If 
the highway operator is to be con- 
trolled in his operations he should be 
controlled because it is in the public 
interest, and for no other reason. 
That must at no time be lost sight of. 
It may be that it is, incidentally, also 
in the operator’s interest, or that of 
the railroads. If so, that is secondary. 
Despite this it is likely that regulation 
in the interest of the transportation 
agencies themselves will bulk larger 
in the future than it has in the past. 
This will follow from the modified 
view of competition. 


QUALITY of treatment, or fairness 

as between competing agencies, 

is properly the subject of considera- 
tion in the construction of transporta- 
tion legislation only to the extent 
competitive facts have a practical 
bearing on the kind of transportation 
service the public wants and requires. 
And along the same line, it is equal- 
ly important that distinctions be kept 
clear as between this kind of regula- 
tion and police regulation of the high- 
ways, subsidization of one transporta- 
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Competitive Relationships Not the Central 
Regulatory Problem 


es asses mee adjustments in competitive 
relationships may be desirable and es- 
sential to an adequate, healthy transporta- 
tion machine and to the full service the pub- 
lic ts entitled to, but they do not constitute 
the central regulatory problem. That prob- 
lem requires an approach to the regulation 


a 


ma 


of highway carriers strictly in terms of the 
nature of the highway services, and what 


the public wants of them.” 





tion agency or the other, and allied 
matters. The questions of subsidy 
and that of police regulation have only 
an indirect connection with the regu- 
latory problem. 

Police regulation covers all such 
matters as the size and weight of 
vehicles and speeds of operation. 
Strictly, limitations in this connection 
are either safety measures or have to 
do with highway costs. That is some- 
thing apart from the provision of 
transportation service at reasonable 
rates and without discrimination as 
between users, which is the essential 
concern of commission regulation. 

Social legislation dealing with hours 
of service of employees and conditions 
under which they are employed, in 
some of its branches, also has public 
safety as its guiding principle. But 
for the most part there should be no 
direct effort to legislate certain con- 
ditions of employment for the high- 
way carriers just because they have 
been legislated for railroads. It may 
be there is a presumption that social 
legislation in one field would be rea- 
sonable in the other, not because of 


competition between operators in the 
two fields, but because society regards 
certain conditions of employment as 
just and equitable as between employ- 
ers and employees. 


| is at least well to keep these dis- 
tinctions in mind in formulating 
reasonable regulation for highway 
services. Otherwise strange inconsist- 
encies may and do develop. The con- 
ditions surrounding highway trans- 
portation and the nature of the thing 
itself should dictate the regulation to 
be applied. The fact that there are 
railroads is one of a great many things 
embraced under “the conditions sur- 
rounding highway transportation.” 
Today, quite definitely, the fact that 
we have commercial motor freight 
and passenger services on the high- 
ways is truly among the conditions 
surrounding rail transportation, and 
in that sense should be considered in — 
dealing with railroad regulation, but 
in that sense only. There is no more 
reason, in principle, for equalizing the 
conditions under which one operates 
with those to which the other is sub- 
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ject than there would be for equalizing 
the size of the wheels used on their 
vehicles. 

As a final point that perhaps more 
vitally involves this matter of the need 
for new transportation concepts, it 
should be axiomatic that the shipper 
who does not own trucks has the same 
right of access to the highways as the 
one who does. It should be, but it 
does not appear to be, universally 
recognized as such. It is frequently 
argued that some kind of special tax 
should be imposed on the commercial 
transport operator by virtue of his 
using the highways as a place to do 
business. 


. must be clear that the fact one 
shipper finds it to his interest to 
invest in his own vehicles in no way 
alters his status so far as the right 
to the use of publicly provided facili- 
ties is concerned. To make any such 
tax distinction would militate against 
the small shipper in favor of the large 
shipper, as the former is not in a posi- 
tion to supply his own carrier service 
for an occasional shipment. Such 
action would plainly be contrary to the 
whole spirit and intent of all regula- 
tory policy. 

Taxation in terms of the extent of 
use is another matter, but even here 
the way is none too plain. The his- 
tory of public highways, as distin- 
guished from “toll” ways, offers no 
precedent for such taxation. 


oe doubt the equities in this 
connection are yet to be formu- 
lated. In one way of looking at it, 
there would seem to be no more reason 
for taxing according to use, where 
highways are concerned, than where 


parks and other public conveniences 
are concerned. No one ever thought 
of taxing according to use of the post- 
office system, except to the extent 
postal rates do that. In just that way, 
the gasoline tax today taxes according 
to use. But to this the objection is 
sometimes raised that because of the 
efficiency of the motor truck the tax 
actually falls more lightly on the op- 
erator of vehicles of that kind than 
on the ordinary private user. This 
objection does not apply at all as be- 
tween the large industrial corporation 
with its fleet of trucks and the com- 
mercial motor transport operator. To 
the extent it does apply as between the 
latter and the private citizen who takes 
the family out for a Sunday afternoon 
drive, the contention may be advanced 
that it is universal for the wholesale 
buyer to get a lower price than the 
retail purchaser. 


HIs is enough at least to indicate 

that all is not as simple as some 
of the parties at interest would have 
us believe. The formulation of con- 
cepts that will truly represent the pub- 
lic interest in this situation is not to 
be accomplished in a few short years 
—nor in a few long ones of the recent 
variety. 

Regulation has both a legal and 
economic basis. 

In its legal aspect, as applied to 
railroads, it largely derives from the 
right of eminent domain. Put as 
simply as possible, that is the right 
to condemn property for public use. 
In the abstract, no one but the 
state can forcibly take private prop- 
erty, at a price or otherwise; and 
private property cannot be condemned 
except for public use. Since, in the 
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“EQuaL_ity of treatment, or fairness as between competing 
agencies, is properly the subject of consideration in the 
construction of transportation legislation only to the extent 


competitive facts have a practical bearing on the kind of 
transportation service the public wants and requires.” 


nature of things, it would be impos- 
sible to build a railroad without that 
right, no one but the state could build 
a railroad. The device employed to 
circumvent that dilemma was this: 
The state delegates its right to a pri- 
vate corporation or individual, but 
that carries with it the conception 
that the right is to be used in the 
public interest. That is the compel- 
ling condition at the historical bot- 
tom of public regulation of the rail- 


roads. 
6 Bow economic basis of regulation 
is more complicated. It had its 
beginning in the early conception, as 
modern commerce began to develop, 
of a public interest attached to the 
conduct of a so-called common carrier 
service. Even when commerce and 
industry were relatively unspecialized 
it was recognized that the nature of 
the transportation facilities available 
—the nature of the services and 
charges—had a vital and intimate 
bearing on the general public welfare. 
It had to do with the safety of the 
individual on his travels, and was 
closely tied in with the success or 
failure of all business transactions. 
But, less abstractly, the early common 
carrier enjoyed a monopoly, and the 
railroad, in the railroad era, was a 
natural monopoly. The points ex- 
clusive to a single line could obtain 
railroad service only at the pleasure 
of the single agency. No public con- 


7 


trol in such a situation would have 
been, and was, intolerable. 


HE state granted the railroad its 

right of existence, and the mo- 
nopoly characteristics of railroad serv- 
ice was the compelling economic rea- 
son and justification for the state’s 
declaration that the railroad was “af- 
fected with a public interest”—and 
for its jealous control over the man- 
ner in which the railroad conducted 
itself. 

The enormous investment called for 
to establish railway service made it 
desirable that the state protect the 
railroad in its monopoly, refusing 
other grants of its sovereign author- 
ity to condemn land for public use 
that would have the effect of unduly 
burdening the public. 

It is scarcely necessary to point out 
that the conditions surrounding the 
inauguration of a common carrier 
service upon the highway are vastly 
different. 

“One thing is certain,” said the 
National Transportation Committee 
headed by former President Coolidge 
up to the time of his death, “auto- 
mobile transportation is an advance in 
the march of progress. It is here 
to stay. We cannot invent restric- 
tions. We can only apply such regu- 
lation and assess such taxes as would 
be necessary if there were no rail- 
roads and let the effect be what it 


” 


may. 
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’ cannot be denied that there is here 
a threat to the ability of the rail- 
road to get a return on its full invest- 
ment, but that should be regarded as 
more a question of obsolescence than 
of creating “fair” competitive condi- 
tions. Coordinator Eastman is au- 
thority for the statement that there 
are large possibilities for the railroads 
in the use of motor vehicles as aux- 
iliaries of rail service. It is probably 
equally true that there are large possi- 
bilities for the motor transport opera- 
tor in the use of rails to extend his 
contact with the shipping world be- 
yond his own terminals. Neither can 
make effective use of the other with- 
out a substantial revision of the legal 
basis of transportation. There is just 
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as grave danger of intolerable injus- 
tice as a result of anachronistic, hasty 
highway legislation, as there is from 
no legislation at all. 

Regulation should be no respecter 
of transportation persons. 

It should, above all, rest on a clear 
vision of what is to be regulated and 
the ends to be attained by that regula- 
tion. Change is not necessarily prog- 
ress. But it is certain there can be 
no progress without change. The 
symbol of the regulatory commissions 
should be that of Janus, with a face 
set both toward the future and the 
long past. Contemplation of that past 
should be to avoid reproducing it, as 
well as to carry ahead what wisdom 
was there. 








A COUPLE of years ago, in speaking before 
the Washington Rotary, I translated 
the kilowatt hours of my electric bill into 
equivalent man hours. The result showed 
that I had more than ten silent and invisible 
servants working for me in my Washington 
home. 

In his recent article on the “Promise of 
Power,” Stuart Chase in similar fashion 
humanizes the electric bill for his Connecticut 
farm-home, where the various tasks performed 
by the electric current represent work that 
would require twenty-six brawny men. Both 
of us arrive at the same conclusion—namely 
that we are paying a minimum wage of 
only 2 cents and a mill or two a day for 
these unseen but ever-ready workers in our 
homes. 

Mr. Chase figures the ratio of mechanical 
power cost to human muscle cost at 230 to 1, 
and this function of the central electric station 
in adapting power to living he regards as 
“its transcendent role in the years before us.” 
Or we may say that electricity’s real worth 


Kilowatts Are Cheap Servants 
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as an inexpensive helper of the housewife 
measures up to Ruskin’s definition: “Value 
is the life-giving power of anything.” 

But coming back to the Washington house 
and the Connecticut farm-home, obviously, 
the owners thereof could not afford to hire 
those ten, even less those twenty-six workers, 
required to furnish the motive power for all 
our modern conveniences. Unemployment 
does not result from our lavish use of the 
energy derived from mineral fuels or water 
power; if we were suddenly cut off from this 
cheap supply from the power house and could 
not substitute gas for electricity in some of 
its wonder-working functions, we would not 
replace it with man-driven ‘machines. We 
simply could not afford the service and would 
of necessity go without. 

Recognition of the two-hundred fold differ- 
ential in cost between electric power and hu- 
man energy helps us to realize how indispens- 
able and irreplaceable are kilowatts in our 


homes. 
—Gegorce Oris SMITH. 





Pioneers in the 


Power Industry 


Alex Dow 


To this canny Scotsman who steers a great utility enterprise, politicians, 
says the author of this sketch, are just tolerable, but even then they are 
better than the reformers, the most obnoxious of partisans. When dis- 
honest the reformers are worse than politicians because the latter at least 
have the reputation for staying sold. On the other hand, the conscientious 
reformers are so often hopelessly impractical doctrinaires. 


By ARCHER E. KNOWLTON 


employees of the old Edison II- 

luminating Company of Detroit, 
Henry Ford was putting his first 
dream of the Model T into metal 
when Alex Dow was called from 
management of the city’s municipal 
plant to take active charge of the pri- 
vate utility. Dow’s thirty-seven years 
of administration thus began when 
the automotive industry began and his 
enterprise has grown handsomely 
alongside the automotive industry still 
centered in that city. 

Today at nearly seventy-two he is 
the dean of the operating executives 
in the utility field who arose out of 
an engineering background. Largely 
that particular group can still take 
pride in its accomplishments. Few 
executives from that technical profes- 
sion have had to be on the apologetic 
side, because, like Dow, they have 


[* his leisure time as one of the 


stuck close to the operating function 
and let others get singed toying with 
bigger stakes. 

Now one does not get to be dean 
by common acclaim merely through 
outliving one’s contemporaries. It 
rests upon reverence and respect and 
a recognition of stalwart, sterlirg 
qualities to gain that standing. Being 
innately and consistently honest helps 
immensely. And among business men 
there is also admiration for the one 
who can be shrewd in a gracious man- 
ner. 


D Ow was born in Glasgow and so 
born canny. He is right so 
often as to be real canny about it. 
Also absolutely uncanny in choosing 
the right time to be right. The at- 
tribute, furthermore, is exercised 
most graciously by him and along 
with it goes a very keen and delicate 
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sense of humor that is disarming. 

Generations of his first-son ances- 
tors had worked iron over their 
forges. This boy’s ambition was to 
be a marine engineer but on quitting 
school before he was twelve he spent 
six years in railroad clerical service 
until he had a chance to approach his 
ambition by getting a Cunard clerk- 
ship. That at least gave him the 
opportunity to commune with marine 
engineering. 

In 1882, the same year that electric- 
ity had its birth as an industry in his 
country, he came here. But it was 
at first to work six years at railroad- 
ing and telegraphy before joining 
Charles Francis Brush’s staff on 
arc lighting generators. An early 
job under that electrical machinery 
pioneer was the design and installa- 
tion of cables for the lighting of 
Chicago’s South park system. A 
reputation for competency and fear- 
less honesty in that work won him 
a call to Detroit in 1893 to start a 
municipal plant in the capacity of 
municipal engineer. 


|S omen he left that job to become 
manager for the local utility com- 
pany a leading citizen said of him in 
particular and his staff in general 
“you people down there at the city 
lighting plant are political eunuchs,” 
a sinister compliment. 

Of course Dow hired the laborers 
the ward bosses sent him. He prom- 
ised it but he also promised he 
wouldn’t keep them on unless they 
were good. The rejects bounced back 
so promptly upon the bosses that, in 
self-defense, they learned to send him 
only the good workers. 

To Dow, politicians are just toler- 
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able but even then they are better than 
the reformers, the most obnoxious of 
partisans. When dishonest the re- 
formers are worse than politicians be- 
cause the latter at least have the repu- 
tation for staying sold. On the other 
hand the conscientious reformers are 
so often hopelessly impractical doc- 
trinaires. 

Possibly the best way to sketch a 
portrait of the Detroit Edison head is 
to excerpt some of the gems of pure 
Anglo-Saxon English that sparkle in 
his many addresses before company 
groups, utility associations, and engi- 
neering gatherings. Principles reit- 
erated over the years mean more than 
sudden protestations of innocence. 


HUS, as early as 1898 he found 
flaws in the attitude of utility 
companies : 

Their managers seem to have been the 
only people who did not see what was 
coming. They failed to keep in touch with 
their public. 

Rather prophetic for 1898 and 
especially pertinent in 1934. He 
closed the same address with: 


There is an immediate need for clear 
thinking and for well-considered speech and 
action—for speech telling the public that 
electric light companies desire to do busi- 
ness according to the Golden Rule and for 
acts plainly in conformity with the speech. 

For many years Alex Dow was 
head of the rate research committee 
of the old National Electric Light As- 
sociation. That position was testi- 
mony to his years of contribution to 
the art of rate making. Getting the 
customer to use more so that the rate 
can be reduced is no recently invented 
pastime but one that was uppermost 
in Dow’s mind as far back as 1899, 


NE little touch of his humor is 
what he related to a gathering in 
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Philadelphia that year in connection 
with rates. He was experimenting 
with a “burning-hours” type of rate 
but found the application of such a 
differential rate to residence lighting 
a bit awkward. To illustrate: 


A man comes at you with a residence bill 
and says “I have a lot of lights connected 
but there are only three in the family and 
we do not burn much light.” I used to say 
to such a party. “See here; this requires 
either a change in the rate or an increase 
in the family. I will figure on the change 
in rate and you figure on the increase in 
family.” Sometimes I catch him that way 
and sometimes I don’t. 

Twenty-five years later he was ad- 
mitting in Electrical World that there 
was still no general acceptance of a 
perfect rate theory but that there had 
been agreement upon fundamental 
principles. Rates are made for the 
future and consequently analysis of 
past costs cannot be any more than a 
guide. That makes rate making an 


art rather than a science. 


oHN Hopkinson and Arthur 
Wright still have their disciples, 
the former holding that every kilo- 
watt of reservation required by a cus- 
tomer should earn an identical annual 
return, and the latter preaching that 
every kilowatt hour sold should carry 
the same margin of profit. 

It was as early as 1898 that the 
active room method of approximating 
demand for a residence lighting rate 
was devised and adopted in Detroit. 


through outliving one’s contemporaries. 


e 


“ONE does not get to be dean by common acclaim merely 


It has been used exclusively since 
then. The area rates of other com- 
panies are newer but fundamentally 
the same in principle. 

Mr. Dow was also an advocate of 
“area” rates in a totally different 
sense, that is: 


Rate schedules applicable over large 
economic areas which disregard the petty 
differences there might be between the cost 
or the merits or service in single munici- 
palities. I was for many years a voice 
crying in the wilderness. I find myself 
nowadays in good company. 

He had in mind such things as the 
later gateway decision in Martins- 
ville, Indiana, the equalization of 
rates in Greater New York, and the 


general trend in that direction. 


N the fiscal arena Alex Dow has 

some very positive notions. He 
believes in depreciation and believes 
in providing for it out of operations, 
adding to the retirement reserve from 
surplus, if necessary, to keep it at a 
safe level. Public record of his think- 
ing on the subject begins in 1907 
when he said: 


The law requires the national bank to 
make good at once any impairment of its 
capital. I would not be a bit sorry, as a 
manager of a public service corporation on 
salary, to see a law requiring that we must 
make good at once any impairment of the 


property. 
On the same subject about ten 
years ago he added the following: 


I hold that establishment and mainte- 
nance of a reserve is ethically desirable 


It rests upon 


reverence and respect and a recognition of stalwart, sterling 
qualities to gain that standing. Being innately and consist- 
ently honest helps immensely. 
there is also admiration for the one who can be shrewd 


im a gracious manner.” 


And among business men 
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because, in addition to securing from the 
public the full payment which is collectible 
by the utility as a whole, it protects the 
free and open market to which security 
holders are entitled against harm by covert 
financial expedients which might be adopt- 
ed for one cause (or excuse) or another 
by the management. Further, it has the 
ethical advantage of being evidence of 
good faith. It is fulfillment of the injunc- 
tion to avoid every appearance of evil— 
not only to do no wrong but to avoid the 
semblance of wrongdoing. . . . There 
will presently be an end of confusion which 
resulted from the false assumption that the 
existence of a reserve was an acknowledge- 
ment of the existent depreciation, rather 
than an anticipation of its inevitable ac- 
crual. 


LR he might change that opin- 
ion in the light of the new trend 
toward straight-line depreciation re- 
flected by the Interstate Commerce 
Commission in its telephone rulings, 
by Wisconsin, and by New York’s re- 
cent accounting order. 

But Dow, not infallible, did guess 
wrong on one point. But who did 
not? In this same address (1925) 
he said: 

There are not likely to be three succes- 
sive years in which any representative unit 
in our industry will not be able to make 
its necessary replacements of each year out 
of that year’s earnings. 

He did set up as a minimum a re- 
serve fund of 6 per cent, so as to be 
capable of meeting three times the 2 
per cent of retirement which exper- 
ience has shown to be adequate for an 
industry that has passed out of its in- 
fancy. In spite of the prolongation 
of the depression he has managed to 
keep his retirement reserve at levels 
much above that minimum partly by 
curtailed dividends and partly by 
transfers from surplus. With minor 


exceptions there has been no year in 
which the Detroit Edison Company 
could not take care of current write- 
offs out of current earnings. 
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N the question of finance Mr. 
Dow, some ten years ago, made 


the remark that: 


The psychology of the money market is 
most peculiar. It is distinctly feminine in 
that you may live with it for a great many 
years and you may guess 95 times out of 
a hundred what it is going to do but you 
can’t guess once why it did it. . . . The 
individual investor wants to know when 
and how he can take his money out, but 
collectively the kind of investors we de- 
pend upon are the people who are willing 
to put it in as the growth of the business 
requires. 

The most unpleasant thing that has ever 
happened, to my knowledge, to executives 
has been to find themselves with a lot of 
short-time obligations falling due and the 
money market running the wrong way. 
; That need for vision, for looking 
ahead, for seeing what is going to happen, 
is imposed upon the executive not only in 
financial matters of that character but in 
other questions of what is going to be the 
nee reaction to a proposed proce- 

ure. 


SB Bung particular question has been 
one which the institution of hold- 
ing companies professed to answer 
and on this point a year later (1925) 
our subject made the following com- 
ment : 


The position of the holding company to- 
day is getting to require a very exact defi- 
nition and a very exact observance of not 
merely the law but the ethics: and those 
holding companies who have wisely re- 
stricted their dealings with their subsidi- 
aries or controlled properties, first, to the 
receiving of a reasonable or liberal return 
for money invested and, secondly, to the 
repayment to them for expenses incurred 
or payment to them for specified service 
actually rendered and billed, are going to 
be in a happy position of not being subject 
to challenge. While those others whose re- 
lations are covered by a bunched amount 
of so much per cent of gross earnings, or 
other figures of that kind, are going to be 
required to go into details and give a trus- 
tee’s accounting. That is perhaps prophecy 
and it may be prophecy of evil, because a 
surge of public opinion or of court prece- 
dents in such a direction is bound to have 
some of the characteristics of a tidal wave 
and do damage as it goes along. That such 
a movement is in its initial stage now is 
beyond doubt, in at least one state, and I 
think others are threatening to change the 
rule of evidence in such a manner that any 
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Plums Do Not Drop from the Sky 


ad the twenty-two years since Dow became 
president of the present Detroit Edison 
Company the maximum load has multiplied over 
eight times, the output nearly nine times, and 
the coal to make a kilowatt hour has been re- 
duced by nearly two thirds. None of these plums 
dropped from the sky. They were the reward 
of zeal and diligence of an organization imbued 
by a chief who knew the potentialities of the 
business, of the personnel in it, and of the public 


it serves.” 





controlling company collecting a manage- 
ment fee will be required to show what it 
does in return for the amount received. 
HAT certainly was prophecy and 
prophecy of the most lucid type; 
it marks the president of the Detroit 
Company as being definitely operating- 
minded. In further testimony of his 
devotion to the operating task it 
might be quoted from the same ad- 
dress that: 


The public which we serve is a creature 
of habit. Being for the moment content, 
it does not like to have its contentment dis- 
turbed. Ethically, it is better that our 
public should be well pleased than well 
served, because (after all) it is happiness 
which is pursued by the individual and to 
make him unhappy or uncomfortable or to 
trouble him with much palaver merely that 
exact justice shall be done, is conduct that 
merits no thanks and may deserve repro- 
bation. 


From subsequent actions, it is evi- 
dent that the speaker did not mean 
thereby to avoid all approach to his 
customers by way of the printed page 
because during the last year he pub- 
lished over his signature in the De- 
troit newspapers a unique series of 46 
letters addressed to the customers of 
the Edison Company. These were 
couched in the simplest of language 


and calculated to make just one point 
in each letter. 


Ox by one they took up, not the 
intricacies of utility economics 
and regulation, but rather the readily 
appreciable rudiments of running a 
business taking a large amount of in- 


vested capital and paying plenty in 
taxes. In one of them he said: 


We have supposed that the ins and outs 
of our daily work have no general interest. 
We have assumed that we were regarded 
as straightforward business people. We 
have done our best to deserve that regard. 
Of course we have been lied about occa- 
sionally. A common type of lie was to 
charge us with the sins and blunders of far- 
away people with whom we have nothing 
to do. It now seems in order to explain 
that we are now just ordinary business 
people doing our day’s work honestly; and 
that we are an independent outfit serving 
just this corner of Michigan; and that we 
are not controlled by any alien interests. 
: There has never been anything to 
prevent a speculator from breaking or buy- 
ing into the industry and we who are in it 
have no way of getting him out of it. We 
cannot read him out of church or take 
him down to the woodshed. 


[ that does not disclose Alex Dow’s 
attitude toward usurpers, intrud- 
ers, and exploiters, I cannot imagine 
what else he could have said and still 
use simple language unless it be some- 
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thing that he had said in a previous 
letter in the series: 


The Detroit Edison Company is not a 
subsidiary of any holding company. It is 
not controlled by any banking group or by 
syndicate. It has some holding companies 
and some investment trusts among its 
stockholders. They bought their stock 
fairly, the same as you might do. None 
of these controls the directors or the man- 
agement. None of them has ever offered 
to do so. 

With all this foresight of the mud- 
dle into which holding company dom- 
ination would lead the utilities he also 
had a perception of how government 
meddling would develop. To show 
this there may be extracts inserted out 
of his address on the production of 
electricity by steam power before the 
American Electrochemical Society in 


1924. Thus: 


Well, the U. S. Government is taking 
care of us more or less, at a high expense 
telling us how to deport ourselves, how 
to take care of our health, how to brush 
our teeth, comb our hair,—if we have any 
—and do all the similar things right down 
from the cradle to the grave. It is doing 
things for us that we used to leave to the 
churches, to people who felt called upon by 
God to be good to their fellow mortals. 
Undoubtedly, in the light of today’s 

emergency he would modify the sever- 
ity of his criticism because all of his 
staff. will testify he is highly respon- 
sive to human want, sufferings, and 
aspirations. I doubt, however, wheth- 
er he would modify the meddling ac- 
cusation in so far as it applied to the 
utilities, especially those which have 
preserved the degree of corporate in- 
dependence which this has. 


ee has already been said that Mr. 
Dow is primarily an engineer. 
The Detroit Company is noted for the 
pioneering it has done in the engineer- 
ing aspects of power production and 
distribution. Thus at the time when 
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direct current was revealing its limi- 
tations as a system for large scale 
distribution and utilization of energy 
the 25-cycle and 60-cycle alternating 
current system were proposed as al- 
ternatives. Quite wisely he kept his 
company out of the 25-cycle group. 
Others who went in that direction 
have since had to get aboard the 60- 
cycle bandwagon and at some sacri- 
fice for their poorer guess. 

As stations grew in magnitude in 
order that increasing amounts of 
energy could be generated economi- 
cally it became necessary to use larg- 
er and larger boilers and turbines. 
The large boilers of today had their 
beginnings in the courageous instal- 
lations of large-sized units in the De- 
troit Company’s Delray power house. 
A little later not only did he contract 
for the then largest horizontal turbine 
generator (a 45,000-kilowatt unit) 
but he also committed the design in 
that and other plants to the employ- 
ment of several units of duplicate di- 
mensions. Interchangeability of 
parts was a feature which he foresaw 
would make for economy in mainte- 
nance and the assurance of reliable 
service. His plants have been noted 
for the adoption of advances in the 
art of thermodynamics and for the 
means whereby heat energy could be 
conserved and thus the cost of a kilo- 
watt hour made progressively less and 
less. 


| igpangye of relying upon the design- 
ers of the electrical machinery 
manufacturers to envision and incor- 
porate new ideas, his engineers have 
usually been in the van of the proces- 
sion and instituted a stride forward 
which the whole industry later copied. 
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ther into the province of management would do well to 


q “REFORMERS who would push regulation further and fur- 


ask whether the requisite broad-gauge competency is to 
be found in the purely legal, purely financial, purely com- 
mercial, or impurely political circles from which publicly 
imposed regulator-managers would be most likely to 


emanate.” 


With all this there has been no desire 
merely to capture records but rather 
to adopt features which would im- 
prove overall economies of both in- 
vested funds and fuel consumption 
under the boilers. Initiation of the 
automatic substation, paired feeders 
for distribution, high reactance trans- 
formers for secondary interconnec- 
tions, ring transmission bus, adapta- 
tion of cables to higher voltages, 
load-center location of power plants 
—these are some of the technical in- 
novations for which credit is general- 
ly accorded to Mr. Dow and his en- 
gineers. 


HE utility executive has to delve 
in the realms of engineering, fi- 


nance, public psychology, political 
economy, and social ethics. In the 
latter field Mr. Dow has some very 
tangible convictions. They are not 
those that come from the backwoods 
background which colors the thinking 
of so many Americans who descend 
from Colonial ancestry. He migrat- 
ed here from a country where long- 
sustained feudalism had caused va- 
rious strata to smart under social in- 
justices. His boyhood was spent in 
one of the old-world cities. He knew 
what it means to live under the com- 
plexities of a congested industrialized 
civilization. Consequently his appre- 
ciation of the complicated values in 


e 


human relationship differentiates him 
from the American pioneer reared in 
a much simpler society. It has given 
him an insight into motives and an 
unusuai ability both to understand 
and to inquire. 


H:® is an inveterate reader and 
stores multitudes of facts from 
which to draw upon in his inspira- 
tional contacts with his associates. 
It also gives him a capacity for put- 
ting the element of surprise into his 
expressed opinions. He is never 
stumped when called upon for extem- 
poraneous remarks. Among the util- 
ity people he is famed for strategy, 
repartee, graciousness, vigor, and con- 
vincing exposition. 

In the twenty-two years since Dow 
became president of the present De- 
troit Edison Company the maximum 
load has multiplied over eight times, 
the output nearly nine times, and the 
coal to make a kilowatt hour has been 
reduced by nearly two thirds. None 
of these plums dropped from the sky. 
They were the reward of zeal and 
diligence of an organization imbued 
by a chief who knew the potentiali- 
ties of the business, of the personnel 
in it, and of the public it serves. 

All the ramifications of this man’s 
personality are duplicated by ramifi- 
cations of the utility business. Any- 
one who wishes to discount laudation 
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of just one figure in it may do so 
but he will have missed the point com- 
pletely if he concludes that managing 
a utility successfully is an easy job. 
In this instance sustained success 
seems to have hinged on erudition out 
of lessons in the past, a delicate bal- 
ance of acumen in matters financial, 
technical, and psychological, along 
with a discreet imaginative vision of 
the future. When all this is flavored 
with a personal magnetism and an 
eminence the combination appears to 
work. 


EFORMERS who would push regu- 

lation further and further into 
the province of management would do 
well to ask whether the requisite 
broad-gauge competency is to be 
found in the purely legal, purely fi- 
nancial, purely commercial, or im- 
purely political circles from which 
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publicly imposed regulator-managers 
would be most likely to emanate. By 
and large Detroit is typical of the se- 
cure, straightforward, unalloyed, lo- 
cally responsive utility. As a class 
these have been run by men who 
climbed the ladder from rugged be- 
ginnings and, if not originally engi- 
neers, could not escape getting engi- 
neering sense while growing with the 
business. 

Guessing wrong technically in a 
business that has $6 invested in 
technical facilities for every dollar of 
annual revenue courts disaster in 
times of rate pressure, leaping taxa- 
tion, and anemic sales. 

The canny Scotsman who steers the 
Detroit enterprise has, however, done 
very nicely in spite of the fact that 
his is the city whose bank collapses a 
year ago started the final plunge into 
the canyon of all indexes. 





Facts Worth Noting 





Japan’s possession, Formosa, has more than 4,500,000 population 


and 13,000 telephone subscribers. 
* 


* 


THE average cash fare on electric railways in cities of 25,000 popula- 
tion and over as of December 31, 1933, was 8.1430 cents compared to 
8.1968 cents as of December 31, 1932. 


* 


* 


Tue total investment in the manufactured gas industry in 1933 is 
estimated at $2,500,000,000 and in the natural gas utilities $2,000,000,000, 
a total investment of $4,500,000,000. The investment in the natural gas 
industry includes $1,600,000,000 invested in natural gas mains and pipe 


lines. 
* 


* 


ELectric output in 1933 showed its first year-to-year increase since 
1929, according to figures released by the geological survey of the 
Department of Interior, showing total annual production last year of 
85,300,000,000 kilowatt hours, which compares with the 1932 output of 
83,153,000,000, an increase of about 3 per cent. 
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Remarkable Remarks 





“There never was in the world two opinions alike.” 


Grorce W. Norris 
U. S. Senator from Nebraska. 


Henry Forp 


Henry A. WALLACE 
Secretary of Agriculture. 


FrepericK M. DAVENPORT 
Former U. S. Representative 
from New York. 


Matcotm Muir 
President, McGraw-Hill Publish- 
ing Company. 


Donatp R. RICHBERG 
General Counsel, National 
Recovery Administration. 


WeENDELL L. WILLKIE 
President, The Commonwealth & 
Southern Corporation. 


Tuomas A. EpIson 


ANNIE NATHAN MEYER 


—MOonTAIGNE 
“The private power companies are not taxpayers.” 


¥ 


“The hardest thing I ever had to do was to reduce 
wages.” 


aa 


“It may be necessary to make a public utility out of 
agriculture” 
* 


“We have been in some danger of a night-riding 
spirit of bureaucratic conformity, but we are getting over 
that.” 

> 


“The American Nation was built on the profit system, 
and to remain the great Nation that it is, it must con- 
tinue the profit system.” 


* 


“The political government cannot take over and op- 
erate the commercial enterprises of the nation without 
destroying the constitutional foundations of our govern- 
ment.” 


> 


“Private operation of electric utilities has been tech- 
nically efficient. Maximum power loads are available 
on instant demand, as well as during the normal periods 
of home and business lighting.” 


> 


“The government never really goes into business, for 
it never makes ends meet, and that is the first requisite 
of business. It just mixes a little business with a lot 
of politics and no one ever gets a chance to find out 
what is actually going on.” 


* 

“He who looks eye to eye with me on these crucial 
matters, he is my brother. Whether his nose be Grecian 
or aquiline is of no importance, nor whether his skin 
be black or white or yellow. All that matters is that 
in his keeping lie the progress, the honor, and the hope 
of humanity.” 
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Siphoning of Utility Profits 


A Massachusetts lawyer says this is the main pur- 
pose of holding companies and voluntary trusts 
and that consequently there is urgent need of 
their regulation notwithstanding the views of the 
Massachusetts commission. 


By HENRY J. ROPER 


of the Power Issue has said 
that, “the public service commis- 
sions of many states have often failed 
to live up to the high purposes for 
which they were created. The public 
service commission is not a mefe ju- 
dicial body to act solely as umpire 
between complaining consumer or 
complaining investor on the one hand, 
and the great public utility system on 
the other it must be a tribune 
of the people, putting its engineering, 
accounting, and legal resources into 
real use for the purpose of getting the 
facts and doing justice to both the 
consumer and the investors in public 
utilities. This means positive and ac- 
tive protection of the public against 
private greed.” The President pro- 
poses regulation and control of hold- 
ing companies by the Federal Power 
Commission. 
The Federal Trade Commission’s 
exhaustive inquiry into utility prac- 


Pare Roosevelt in speaking 


tices and the investigation in New 
York state conducted by the Special 
Revision Commission clearly demon- 
strates the vital influence which hold- 
ing companies exercise over the con- 
duct of the local operating utilities. 


| ie us consider the Massachusetts 
experience. 

Massachusetts gas and electric com- 
panies were incorporated to manufac- 
ture and distribute their products at 
what it ought to cost them to manu- 
facture and distribute the service, plus 
a reasonable profit. Public franchises 
were given to these utilities. These 
franchises are grants or special privi- 
leges conferred by the state for the 
benefit of the citizens. As the fran- 
chises and the utility corporations 
cannot exist independently, it is uni- 
formly held that the franchises are 
not assignable. In one case the court 
said : 


As applied to a gas company, “franchise 
means the right to manufacture and supply 
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gas for a particular locality and to exer- 
cise the special rights and privileges in the 
streets and elsewhere which are essential 
to the proper performance of its public 
duty and the gain of its private emolu- 
ments and without which it could not exist 
successfully.? 

In an early case before our Su- 
preme Court, Justice Hoar, speaking 
for the court, said: 

The right of a railroad company to con- 
tinue in being depends upon the perform- 
ance of its public duties. Having once 
established its road, if that and its fran- 
chise of managing, using, and taking tolls 
or fares upon the same are alienated, its 
whole power to perform its most impor- 
tant functions is at an end. A manufac- 
turing company may sell its mill, and buy 
another; but a railroad company cannot 
make a new railroad at its pleasure.® 


oes law as laid down by Justice 
Hoar applies to our local gas and 
electric utilities. Our local utilities, 
by selling out to systems, holding 
companies, or trusts, cannot transfer 
the performance of their public duties 
to third parties without the consent of 
the state. The charters of these util- 
ities that have alienated their public 
franchises can be forfeited and the 
corporations dissolved. The systems 
and power companies that own or 
control, directly or indirectly, our op- 
erating utilities, have very question- 
able rights therein. 

The holding company or trust is a 
device to circumvent our statutes and 
common law pertaining to public serv- 

ice corporations. 
' In most cases, their real purpose is 
not the holding of the stock but the 
management and control of the poli- 
cies of our utilities. By substitution 
of ownership of the stock, a new en- 
tity exercises the franchises and per- 





1 Attorney General v. Haverhill Gas Light 
Co. (1913) 215 Mass. 394, 101 N. E. 1061. 
on Commonwealth v. Smith (1865) 10 Allen, 


forms the public duties which were 
delegated by the state to the local util- 
ity. 

There is no law on our books that 
says that power systems, holding com- 
panies, or trusts can manage, domi- 
nate, and for all practical purposes op- 
erate our local utilities. These 
things can only be done with the con- 
sent of our state legislature. 


HE public service commissions of 

many of our states admit that 
they cannot cope with the activities of 
holding companies and are looking to 
the Federal government for assis- 
tance. The attitude of the regulatory 
bodies of the states will, in a large 
measure, determine the action of the 
Federal government. 

The learned chairman of our regu- 
latory body has publicly declared: “If 
I judge the temper of the people of 
Massachusetts correctly, they will 
never submit to Federal regulation.” 
He was of the opinion that no legisla- 
tion was necessary by the state and 
that our regulatory body could pro- 
tect our operating utilities from any 
possible harm by holding companies. 

Now our commission has admitted 
that even under the Blue Sky law on 
our statute books, it has no jurisdic- 
tion over the issuance of securities of 
a Massachusetts voluntary trust or 
foreign holding company. Our regu- 
latory body has advocated no legisla- 
tion that would give it control over a 
voluntary trust, a creation of our own 
laws. The history of this state dur- 
ing the past eight or ten years has 
demonstrated that one of the chief 
reasons for forming voluntary trusts 
has been to provide reservoirs in 
which to siphon off, and so conceal, 
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Need for Control of Holding Companies 
and Voluntary Trusts 


sat pws problem of controlling public utility holding companies 
ard Massachusetts voluntary trusts is most important. 
Within the past ten years utility holding companies and trusts 
have voided not only the spirit but the letter of our laws with 
impunity. By the substitution of ownership and the form of vol- 
untary trusts they have acquired, for all practical purposes, owner- 
ship and management of our domestic gas and electric companies.” 





the unjustified profits taken from our 
consuming public by gas and electric 
companies. 


yee dominant member of 
our commission has expressed 
doubt as to the wisdom of further 
regulation by the Federal government 
and believes that the state authorities 
would seem to have ample authority 
to protect the operating companies 
and their customers, if they choose to 
exercise it. 

The problem of controlling public 
utility holding companies and Massa- 
chusetts voluntary trusts is most im- 
portant. Within the past ten years 
utility holding companies and trusts 
have voided not only the spirit but 
the letter of our laws with impunity. 
By the substitution of ownership and 
the form of voluntary trusts they have 
acquired, for all practical purposes, 
ownership and management of our 


domestic gas and electric companies. 

There are now about six large sys- 
tems which control and manage the 
bulk of our gas and electric compa- 
nies in this state. Exploitation by the 
systems is often accomplished by man- 
agement companies, service compa- 
nies, engineering companies, and oth- 
er holding companies or trusts super- 
imposed on our domestic operating 
company. Many of these diverse cor- 
porations or trusts are not utilities at 
all, although they dominate and com- 
pletely control our local utilities. Our 
regulatory body has no control over 
them and, in actual practice, it has 
been demonstrated that the authority 
to protect the operating companies 
has not been exercised and the domes- 
tic utility and the consuming public 
have suffered. 


HE main purpose of some of 
these holding companies or trusts 
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is to conceal the real profits of the op- 
erating companies and by overcapi- 
talization to make it appear that the 
rates are reasonable. Holding com- 
pany and trust demands on our local 
utilities weaken them by losses of es- 
sential revenue and have a direct ef- 
fect upon the rate structure for which 
our regulatory body is responsible. 

The powerful and influential power 
systems, of which the holding compa- 
nies and trusts are mere instrumental- 
ities, have also obtained ownership or 
control of our water-power sites. 
They have built huge generating 
plants to supply electricity to our lo- 
cal utilities. Many of the small local 
generating plants have been disman- 
tled or discarded by them. The proc- 
ess will continue until there is little 
more than the distributing mains, 
wires, and poles in our cities and 
towns. Perhaps, unwittingly, the sys- 
tems in their reaching out for profits 
are overreaching themselves. They 
are simplifying and making easy one 
of the problems connected with mu- 
nicipal ownership. The value of the 
property actually used in a city or 
town for the supplying of service is 
being cut down and, as the huge plants 
generating electricity or manufactur- 
ing gas are utilities, they must fur- 
nish their products to all that apply 
and without discrimination in price 
for similar service. 


INCE 1927, our regulatory body 

has had the power to take the init- 
iative in investigations and rate re- 
ductions. On account of inertia or 
laissez faire policy, it has fostered the 
growth of holding companies or 
trusts that now own or control the 
majority of our gas and electric op- 


erating companies. Our public serv- 
ice commission is the successor to our 
railroad commission. The railroad 
commission was created to protect the 
consuming public and shippers against 
the unjust exactions of powerful util- 
ity groups. 

The ordinary ratepayer, city, or 
town has not the resources to force 
rate reductions from intrenched and 
powerful power groups. This fact 
was well demonstrated in the so-called 
Cambridge and Worcester rate cases 
where thousands of dollars were spent 
by the utilities resisting rate reduc- 
tions. As a result of these cases, our 
regulatory body was given the power 
to initiate proceedings as represen- 
tatives of the people. 

The commission has _ singularly 
failed to exercise its power for the 
benefit of the consuming public. 
Rates have been reduced in some cases 
but only to avoid public agitation and 
inquiry into costs. Very few volun- 
tary rate reductions have been made 
by these private companies, and from 
1921 on, most of them were making 
earnings far out of proportion to any- 
thing they had shown before. These 
earnings were the attraction for the 
holding companies and trusts. 


HE promoters of a Massachu- 
setts trust do not have to be citi- 
zens and sometimes do not even come 
into the state. These trusts escape the 
statutory liability of the directors of 
corporations. They do not have to 
make the reports required of corpora- 
tions and they escape many forms of 
taxation to which corporations are 
subjected by law. 
The chairman of our regulatory 
body contends that his commission 
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can adequately cope with trusts and 
holding companies through its control 
over the operating utilities. A con- 
crete case might be cited of the help- 
lessness of our commission in dealing 
with the activities of a Massachusetts 
trust. 

In 1929, six men, none of whom 
was a resident of this state, associat- 
ed together to form a voluntary trust. 
The majority of the stock of a local 
utility was purchased and put in the 
name of the trust. Then one of the 
trust associates became president of 
the utility and a change made in the 
other officers and directors of the cor- 
poration. 


Atm? immediately, the new of- 
ficers of the utility borrowed 
$1,500,000 from the banks on short- 
term notes which did not require the 
approval of our department of public 
utilities. At the same time, the of- 
ficials of the utility loaned $1,250,000 
of this money to the trust without any 
security. When the utility came be- 
fore our commission to refund $950,- 
000 of the $1,500,000 borrowed from 


the banks, our regulatory body said 
that the $1,250,000 loaned to the trust 
was lost or stolen and that the trust 
had no assets and was _ insolvent. 
However, the utility was allowed to 
increase its capitalization by an issue 
of bonds to refund the illegal trans- 
actions. The utility was paying 12 
per cent per annum dividends. Its 
assets and earnings were such that, 
by cutting down or postponing for a 
short time dividend payments, the in- 
debtedness could have been taken care 
of without a bond issue. 

Dividends at the rate of 12 per cent 
per annum continued to be paid and 
they went out of the state, presuma- 
bly to the group that exploited the 
utility. Only after the commission 
found itself helpless was a law passed 
to prevent this particular type of ex- 
ploitation. 

It is about time our commission 
withdrew its opposition to Federal 
regulation. 

The public and investors of Massa- 
chusetts are entitled to a better policy 
than that of locking the barn door 
after the horse is stolen. 





scx one of the largest railway networks in the world, the track 
crews use portable telephones which may be attached to the rail- 
road’s private wires overhead at any point along the right of way. 
A long wooden pole, known as the line pole, supports the wires 
which lead from the portable telephone on one end to the other where 
these wires hook onto the overhead circuit. Whenever a crew has to 
move to some distant point, utilizing a little track car which operates 
by gasoline motor, the foreman telephones to the distant switching 
center and finds out if the tracks are clear. If he needs more men 
or additional supplies, he similarly utilizes the improvised hookup.” 


—Telegraph and Telephone Age. 
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What Others Think 





Is “Going Value” Going Out? 


ACK in 1915 the Supreme Court of 

the United States in Des Moines 
Gas Co. v. Des Moines, 238 U. S. 153, 
P.U.R.1915D, 577, 584, laid down the 
regulatory principle that, in valuing 
utility property for rate-making pur- 
poses, allowance must be made for “go- 
ing value” or “going concern value,” 
t.e., the value which inheres in a plant 
when its business is established as dis- 
tinguished from a so-called bare bones 
plant completed and ready to operate 
but without its patronage attached. Of 
course, this problem had previously re- 
ceived some attention from the court in 
Willcox v. Consolidated Gas Co. (1909) 
212 U. S. 19, 53 L. ed. 382, and con- 
siderable discussion by text-writers 
(Whitten on Valuation of Public Serv- 
ice Corporations, §§ 560-569). But it 
was in the Des Moines Case that Judge 
Day, rendering the opinion of the 
court, stated: 

That there is an element of value in an 
assembled and established plant, doing busi- 
ness and earning money, over one not thus 
advanced, is self-evident. This element of 
value is a property right, and should be 
considered in determining the value of the 
property, upon which the owner has a right 
to make a fair return when the same is 
privately owned although dedicated to pub- 
lic use. Each case must be controlled by 
its own circumstances, and the actual ques- 
tion here is: In view of the facts found, 
and the method of valuation used by him, 
did the master sufficiently include this ele- 
ment in determining the value of the prop- 
erty of this company for rate-making pur- 
poses ? 


OLLOWING the Des Moines Case it 

became almost the accepted regula- 
tory practice to include a separate al- 
lowance for going concern value in all 
rate-making valuations. About 1927 
the Ohio commission rebelled against 
such automatic allowances and, in valu- 
ing the electric properties of the Hardin 


Wyandot Lighting Company, serving 
the city of Kenton, refused to make 
any separate allowance on the ground 
that it had already valued various units 
of the property, not at their bare iso- 
lated physical value but as an integrat- 
ed property—or to use the accepted 
phrase, as a going concern. The com- 
mission was sustained by the Ohio Su- 
preme Court (118 Ohio St. 592, P.U.R. 
1928D, 560). There has since followed 
a steady stream of commission decisions 
breaking away from the former com- 
mission trend of making a separate and 
independent allowance for going con- 
cern value. 

The California commission in 1932 
refused to make a separate allowance 
for going value in the case of an elec- 
tric utility where new business costs 
had beerr allowed as operating expens- 
es (California Farm Bureau Federa- 
tion v. San Joaquin Light & P. Corp. 
P.U.R.1932D, 310). The District of 
Columbia commission refused to make 
a separate allowance in valuing the 
Chesapeake & Potomac Telephone 
Company’s properties for the city of 
Washington (P.U.R.1932E, 193). The 
following commissions: Idaho, Maine, 
Montana, New York, Oklahoma, Penn- 
sylvania, Washington, and Wisconsin, 
have all refused to make separate al- 
lowances for going concern value in 
rate cases developing since 1928. 

The most recent and pointed example 
of commission repudiation of the sepa- 
rate allowance for going concern value 
occurred in an opinion of the Pennsyl- 
vania commission in Chambersburg z. 
Chambersburg Gas Co. digested in 
Pusiic UrTiLities FortNicHTLy, July 
5, 1934, page 55. In that case the 
Pennsylvania appellate court had re- 
manded the commission’s rate reduction 
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order containing a rate base finding 
with instructions that the commission 
consider additional evidence in deter- 
mining whether a specific allowance 
should be made for going value. Ina 
supreme court ruling the commission re- 
fused to accept the company’s conten- 
tion that the superior court construction 
required the inclusion of an independ- 


‘ ent allowance for going value and took 


the position that the court’s ruling only 
required the commission to take testi- 
mony and then to consider whether the 
allowance should be made or not. The 
commission thereupon proceeded for 
the second time in the same case to re- 
fuse to make any separate allowance. 


w addition to this cumulative evi- 

dence of record, it is interesting to 
note the recent declaration by one of 
the leading state utility commissioners 
—Richard T. Higgins of the Connecti- 
cut Public Utilities Commission. In an 
address before the New England Gas 
Association convention, Commissioner 
Higgins said: 

In addition to the valuation of the actual 
physical property of the plant, there is add- 
ed certain intangible items, such as interest 
and taxes during construction, working 
capital, cost of financing, going concern 
value, etc. I would make no objections 
to the addition of reasonable amounts for 
these items, excepting the items of cost of 
financing and going concern value. After 


all the other elements of property both 
tangible and intangible, have been evaluated, 
then to superimpose on that structure a per- 
centage or arbitrary amount for going con- 
cern value is like penalizing the public for 
becoming patrons of the company and in- 
dustry created for its special benefit and 
welfare, and especially is this true when 
the cost of securing new business and at- 
taching patrons which makes it a going 
concern is treated as an operating expense 
under the uniform system of accounting. 
With due deference to judicial decisions, 
my twenty-three years’ experience in the 
public regulation of utilities leads me to 
believe as a practical result that going con- 
cern value should not be added as a specific 
item of valuation, that the utility company 
and property were created for the specific 
purpose of serving the public and that with- 
out public patronage or without being a 
going concern the property would have 
little more than junk value. 


When commissioners are not afraid 
to state informally in the course of pub- 
lic addresses that they do not believe 
any longer in the principle of making 
separate allowances for going concern 
value, there is much ground for specu- 
lation as to whether this much discussed 
and rather complicated problem is not 


headed for the stone pile. 
—F. X. W. 


State Com™MIssion REGULATION OF PUBLIC 
Urtiities. By Richard T. Higgins. Ad- 
dress before the New England Gas Associa- 
~ _— Boston, Mass. February 
9, . 





Why Do People Want Communism? 


I’ a thoughtful article in the June 
issue of The Atlantic Monthly, Dr. 
Arthur E. Morgan, chairman of what 
Norman Thomas has branded as the 
“only truly socialistic achievement of 
the New Deal’”—the Tennessee Valley 
Authority—sets forth the three views 
that can logically be taken about gov- 
ernment in business: First, there is the 
conservative position which assumes 
that government is essentially corrupt 
or incompetent or both, and that busi- 
ness is properly the affair of private 
initiative, which the government has no 


right to usurp. Secondly, there is the 
“radical” position that any industry 
dealing with products or services es- 
sential to the people, i. e., “public serv- 
ice” (which especially applies to public 
utility service) should be operated with- 
out profit by the people and for the 
people and that it is wrong in principle 
to permit these natural public monopo- 
lies to be owned, operated, manipulated, 
and speculated in for private profit, and 
that such practice leads to exploitation, 
economic despotism, political corrup- 
tion, and public degeneration. 


157 











PUBLIC UTILITIES FORTNIGHTLY 


Dr. Morgan finds fault with both of 
these first two positions. The conserva- 
tives overlook the fact that certain 
things, such as the printing of stamped 
envelopes, can be done more cheaply 
and conveniently by the Post Office De- 
partment than by private enterprise. 
Concerning the radicals, Dr. Morgan 
says: 

The efficient and economical production 
of goods by modern private industry is one 
of the greatest marvels of human history. 
It represents intelligent, faithful, courage- 
ous, and persistent effort of which the pub- 
lic is generally unaware. To discredit that 
accomplishment by wholesale cheap con- 
demnation is tragically unfair. It is scarce- 
ly conceivable that modern industry could 
have resulted from a rigid communistic 
or socialist régime. 


HE third school of thought which 

has the apparent blessing of Dr. 
Morgan is referred to as the “typically 
American attitude.” It is strictly prag- 
matic and eschews any attempt to fol- 
low abstract principle. The acid test by 
which this “American attitude” meas- 
ures the propriety or impropriety of 
government in business is the old hard- 
boiled business-man’s eternal question: 
“Which is cheaper ?” 

Developing this thought, Dr. Morgan 
points out that the practical American 
mind has never fallen for socialism in 
cases where private initiative has dem- 
onstrated superior accomplishment. 
Henry Ford is given as a demonstra- 
tion. Mr. Ford represents in many 
ways capitalistic individualism of the 
most pronounced type and yet the pub- 
lic as a whole is apparently convinced 
that he has tried to give good value and 
to pay good wages and he has become 
a hero. 

On the other hand, the American pub- 
lic has never been afraid of communistic 
arrangements when it has been clearly 
shown that they are superior in econ- 
omy and performance to private man- 
agement. Dr. Morgan cites as exam- 
ples, the public school system (devel- 
oped with public approval out of for- 
mer private education to the chagrin of 
the private educators); public fire de- 
partment service; public highways (de- 


veloped against the failing opposition 
of the old turnpike operators of early 
American history). 


o_ other enterprises, Dr. Morgan 
points out, are of the border-line 
variety ; that is to say, that private initi- 
ative succeeds better in some places and 
public operation in others. As a result, 
both public and private projects of this 
type exist and flourish side by side. As 
an example, he points to the success of 
such strictly private institutions of high- 
er learning as Harvard University com- 
pared with the admitted success of 
many of our state universities. Again, 
there is the “socialistic” parcel post 
service of the Post Office operating side 
by side with the Railway Express Com- 
pany. In conclusion Dr. Morgan states: 


The fact is, we have not handled either 
our public business or our private business 
any too well. The common-sense American 
is from Missouri; he wants to be shown. 
He thinks the world is not yet finished. 
He wants to keep on trying both public 
ownership and private ownership in the 
hope that better methods may develop. He 
wishes that both public-ownership men and 
private-ownership men would stop their dis- 
honorable misrepresentation and_ their 
biased propaganda. It is time for both the 
managers of private utilities and the pro- 
ponents of public ownership and operation 
to play the game openly and fairly, like 
mature, self-respecting, and dignified men 
and women. Such a change would add to 
the self-respect and decency of American 
life, and would greatly help to relieve us 
of prejudice and confusion. 


D* MorcGan confines himself, how- 
ever, to specific and limited ap- 
plications of socialism in America. 
What about attempts to develop a gen- 
eral communistic society? Dr. T. N. 
Carver, Professor Emeritus of Har- 
vard University, writing in Nation’s 
Business gives us a brief but interesting 
history of the beginning and end of a 
number of communistic communities 
right here in the United States. Ap- 
plying Dr. Morgan’s pragmatic prin- 
ciple of “Does it pay?” apparently 
these American communists found out 
invariably that it didn’t pay. 

There is no space here to recount the 
failure of these movements except to 


158 








ion 
rly 


an 
ne 
ti- 


It, 
Lis 
As 
of 
h- 
n- 
of 
n, 
st 
le 
i- 


orm 


weiter fF 


-. 








PUBLIC UTILITIES FORTNIGHTLY 





~ Fr 








ZISOS 
ate 






TORT ye 
WW P ifyl 


Vall 











ef yy 
Lf, 
iILiZ 


WY Naty & 


a 
CW 


4 


y/ 
Ly f, 


~~ 
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THE PEOPLE’S FRIEND 


mention and classify them, as Dr. Car- 
ver did, into religious and nonreligious 
communities. First of all, there were 
more than sixty of the various Shaker 
colonies which started with the Ephrata 
Community in Pennsylvania in 1732 


1 


and extend from Maine to California 
and from Washington to Florida. 
Then there is the Zion City community 
of Illinois, known principally because 
of the persistent attitude of its leader 
in refusing to believe that the world is 
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other than a flat plane. There is the 
House of David at Bar Harbor, Mich- 
igan, known to most of us by its color- 
ful and bewhiskered baseball teams. 

Many of these religious communities 
were of foreign origin, such as the 
Amana Society of Iowa (German) 
started in 1843 and still surviving un- 
der a very modified form of commun- 
ism, the Separatists of Zoar, Ohio 
(1819-1898), the Bishop Hill Colony 
of Illinois (1846-1862), and the Brued- 
erhof Communities of South Dakota 
(1862-still surviving). Native Amer- 
ican movements have had less luck, 
such as the Perfectionists of Oneida, 
New York (1848-1879). 


ONCERNING the religious communi- 
ties, Dr. Carver observes that they 
have lasted and some are lasting a little 
longer than the economic communities, 
because religious fervor serves to re- 
place certain natural tendencies which 
disrupt the nonreligious groups. Even 
the religious groups, he finds, have 
rarely continued to flourish beyond the 
third generation. 

The nonreligious or economic com- 
munities were short-lived, indeed. The 
Fourieristic experiment, known as the 
North American Phalanx which start- 
ed in New Jersey with the indorsement 
of Horace Greeley and other notables 
in 1843 lasted a bare dozen years. Rob- 
ert Owen, famous British economic 
philosopher, started a very intellectual 
development in New Harmony, Ind., in 
1822, which lasted two years. Most 
successful and longest-lived of the non- 
religious communities was the Icarian 
movement, following the teachings of 
the French philosopher and _ leader, 
Etienne Cabet. It started at Nauvoo, 
Ill., in 1849, moved to Iowa in 1860, 
and was abandoned in 1895 following 
several schisms. 


D* CARVER points out that these 
communistic movements were 
purely voluntary and therefore were 
perfectly consistent with our civil laws. 
United States law protects such com- 
munities as much as any other group 
of citizens as long as they do not at- 


tempt to resort to coercive measures. 

That is precisely the reason why all 
of them with a few lingering exceptions 
have failed, in the estimation of Dr. 
Carver. Being voluntary, the commun- 


istic form of society had to compete . 


with private capitalism to survive and 
it could not do so. Dr. Carver com- 
mented : 


That is why coercive communism under 
a dictatorship is the only kind that can 
possibly be made to work except in small 
and carefully selected groups. The moment 
you leave men free to pay for what they 
like and to spend their money for the 
benefit of those for whom they care, com- 
munism is dead and that which is called 
individualism is born. 

Under any possible system of voluntarism, 
men will do precisely those things. Unless 
coerced by authority, they will try to get 
what they and their friends like, in prefer- 
ence to what they don’t like. That will 
mean that some things will be in demand 
and others not. The only alternative is to 
ration men by authority. Again, men will 
try to do good to those for whom they 
care rather than to those for whom they 
do not care. The only way to prevent 
that is to conscript workers by authority. 


He concludes: 


It looks as though capitalism has noth- 
ing to fear from communism so long as 
men are free to choose which they like 
better. Capitalism can have no objection 
to the trying of communistic experiments 
so long as both capitalism and communism 
are voluntary and treated alike by the gov- 
ernment. On the other hand, communism 
has everything to fear from capitalism. 
It does not dare to let men start capitalistic 
enterprises in a communistic state. It does 
not dare offer the same protection to capi- 
talistic enterprises as to communistic enter- 
prises. It must use the strong hand of 
government to suppress capitalism. In a 
really free country we can safely give com- 
munistic experiments the same protection 
and the same opportunities as capitalistic 
experiments. Capitalism can stand compe- 
tion with communism. Communism cannot 
stand competition with capitalism. That 
tells an important truth and pretty nearly 
closes the argument. 


oINnG back to Dr. Morgan’s test of 

the desirability of particular ap- 
plication of communistic government, 
perhaps few utility men are prepared to 
deny that government ownership of 
utilities ought to receive attention if it 
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is demonstrated that it is actually 
cheaper and better for the most people. 
The disputes arise, however, out of the 
claims of both sides. Private operators 
declare that the public plants are taking 
unfair advantage by window dressing 
operating figures without revealing in- 
direct subsidies through taxation, or 


tax exemption for operations, etc. Pub- 


lic ownership advocates declare that 
these records, such as that of the Can- 
adian Hydro, are true on their face. 

President Samuel Ferguson, of the 
Hartford Electric Light Company, writ- 
ing in the Electrical World, undertakes 
to explain why the Canadians charge 2 
cents per kilowatt hour while the aver- 
age American price is 5.5 cents: 


The true explanation lies in the difference 
in average use and the effect of usage in 
reducing distribution cost. In the United 
States the average use is about 600 kilowatt 
hours per year; in Canada over 2,000. This 
reduces all fixed costs by more than two 
thirds, if figured on a kilowatt-hour basis. 

The cost (of electricity in the 
United States) is high because of small use 
—small use because of high price. It will 
not satisfy the American public to excuse 
and explain the high price, no matter how 
valid the reason. Some way must be found 
to break the vicious circle. 


ND so we see that the determina- 

tion of Dr. Morgan’s question, 
“Which is cheaper?” may be more dif- 
ficult than he intimates. Then again 
there is the question of whether munic- 
ipal utility plants are not operated to 
the disadvantage of the surrounding 
rural patrons, thereby giving the plants 
a mathematical paper advantage that 
might attract public approval under 
false pretenses. Leon O. Whitsell, Cali- 
fornia railroad commissioner, writing in 
Industrial News Review, states: 


Municipal ownership is an ever-present 
issue in California. The movement has, 
within recent times, assumed statewide pro- 
portions and if carried to its logical con- 
clusion bids fair to place this state in the 
forefront as America’s leading municipal- 
ownership commonwealth. 

In this movement I sense danger ahead. 
I believe that divorcing the city load from 
our great utility system points a downward 
path to the social and economic life of 


rural California. I believe that this trend 
will eventually prove harmful to both city 
and rural sections. 

The movement at the present time is very 
definitely directed against the electrical 
utilities and has for its intended purpose 
the taking over by the municipalities of 
distribution facilities within their corporate 
limits. This “splitting up” of system loads 
into elementary parts is, in my humble 
opinion, anti-social, a step backward—a 
direct reversal of the processes by which 
the almost universal use of electrical energy 
in modern social and industrial life has 
been accomplished. 

I am not seeking controversy with the 
advocates of municipal ownership, nor do 
I wish to be understood as arguing the 
merit or demerits of municipal ownership 
per se. I merely seek to point out what I 
conceive to be the ultimate danger which 
threatens our rural people and the resultant 
harm which will be visited upon our city 
dwellers if this present intensified move- 
ment gains further momentum and the evi- 
dent intention of its proponents is fully 
consummated. 


He concludes: 

I appreciate the fact that the moving 
incentive to municipal ownership usually is 
the desire for lower rates. With this de- 
sire I am in full accord, but in my judg- 
ment, this financial gain is only temporary 
and must eventually entail general com- 
munity losses out of all proportion to the 
savings attained by the municipal consum- 
ers. 


Thus the solution of the problem 
seems as far away as ever. If, as, and 
when some method can be devised 
whereby the economy and performance 
of public plants can be compared fairly 
in every aspect with private operation, 
then and then only shall we be able to 
answer Dr. Morgan’s question, “Which 
is cheaper?” without hestitation and 


act accordingly. 
—F. X. W. 


GovERNMENT IN Business. By Arthur E. 
Morgan. The Atlantic Monthly. July, 
1934, 


xX or ComMUNISTIC COLONIES. >= 
. Carver. Nation’s Business. July, 934. 


DistrinuTion Costs. By Samuel Ferguson. 
Electrical World. December 2, 1933. 


MunictpAL OWNERSHIP AND THE FARMER. 
By Leon O. Whitsell. Industrial News Re- 
view. May, 1934. 
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To Speak or Not to Speak — 
Is That the Question? 


HEN the Edison Electric Institute 

early in June elected as its presi- 
dent Thomas N. McCarter, head of the 
Public Service Corporation of New Jer- 
sey, it selected one of the industry’s 
most outspoken leaders. That, at least, 
was the concensus of most commenta- 
tors at that time. Already events seem 
to have substantiated this opinion. 

Within a fortnight after his election 
as the chief spokesman for the electric 
utility industry, Mr. McCarter had an 
opportunity to discuss publicly one of 
the most important issues facing the 
power companies—the agitation for 
lower rates, which has become quite 
widespread of late. 

The occasion was Mr. McCarter’s 
appearance as a witness before the 
public utilities commission of New Jer- 
sey in opening his company’s side of a 
rate case. Although he was speaking 
as president of the Public Service Cor- 
poration, nevertheless, Mr. McCarter’s 
new position as head of the EEI natu- 
rally gives added significance to his re- 
marks before the commission. Some 
excerpts of Mr. McCarter’s testimony 
as published in the Public Service News 
follow : 

We are living in a day that is surcharged 
with hysteria. One form that it takes is 
an attack upon the light and power indus- 
try, and the fundamental reason seems to 
be because it has been reasonably prosper- 
ous. ‘Whatever is good should be de- 
stroyed! The fad of the day is to im- 
print upon the brow of success the scarlet 
letter of sin. When will the American 
people learn that hysteria, carried to the 
point of threatened destruction through 
radical action, does not pay? No one ob- 
jects to proper regulation of public utilities. 
All the enlightened utilities of the country 
have not only acquiesced in but codperated 
with it. But overregulation and persecu- 
tion has brought the whole railroad in- 
dustry of this country to the brink of 
disaster and destroyed its credit. Over- 
regulation, together with certain other eco- 
nomic factors, has already destroyed the 
electric railway industry as a going con- 
cern. Are these things in the public in- 
terest? And now the appetite of the radical 


is not satisfied, and if he has his way 
the light and power industry is listed for 
the same kind of treatment. 

The whole principle of regulation rests 
upon the theory that, because of the peculiar 
nature of the business, operating utilities 
shall always be limited to a fair return 
upon the value of the property devoted to 
the public use. They are not like the ordi- 
nary industrial concerns that are unlimited 
as to profit, and in good times can lay up 
proper surpluses with which to meet de- 
pressions like the present. Conversely the 
principle is just as deep-rooted that, as 
they are limited in earnings in good times, 
so they shall be protected in earnings in 
poor times. 


| oot out that the average bill 
paid by the 690,000 domestic con- 
sumers served by his company amounts 
to but $2.80 per month, or less than 10 
cents per day, Mr. McCarter declared: 


One would think from the shouting that 
goes on about it that the public were being 
mulcted out of a large portion of their 
income by a grasping monopoly, and that 
the payments made constituted a very sub- 
stantial part of the family budget. Let 
us look at the facts. Reliable statistics 
show that the average family budget, upon 
a percentage basis, is as follows: 





ERIE CET eee 33% 
Ee ee nen 20% 
SIN aod eka ocorpam rexel het 12% 
Dick tccsascinb tance 3.33% 
Electricity and gas ............ 1.67% 
Ee See eon, ae Jo 
ME onc a ccasks conden ciantelas clon 100% 


and as between gas and electricity, a further 
subdivision may be made of electricity 1 
per cent; and gas 4 of 1 per cent. Thus 
this problem which affects 1 per cent of 
the domestic budget is exaggerated in im- 
portance beyond all reason. 


o what, if any, extent Mr. Mc- 

Carter’s remarks before the com- 
mission may suggest a revision in the 
laissez faire policy of the EEI is, of 
course, a matter of conjecture. But it 
is interesting to note that several of the 
leading trade journals believed a change 
in the industry’s attitude was indicated 
at the recent EEI convention when re- 
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tiring president George B. Cortelyou, 
head of the Consolidated Gas Company 
of New York, decried the political per- 
secution of the power companies and 
urged the industry to take its case to 
the country, “openly, fully, and fairly.” 
The Electrical World, describing it as 
an admirable address in which there 
was much to which the electric light 
and power industry should give sus- 
tained attention, said: 


Mr. Cortelyou’s suggestions not only 
should be considered but acted upon. De- 
spite their preoccupation with current diffi- 
culties, the higher executives of the industry 
face the necessity of devoting time and 
thought to major industry problems and 
the path ahead. They must continue to 
keep the public aware of their industry as 
a continuous contributor of new and im- 
pressive accomplishment; they ought to pre- 
sent the case of the utilities so that hostile 
attacks, unfair regulation, and discrimina- 
tory taxation will not handicap progress, 
and they will have to change their policies 
and practices to meet the new conditions. 

All in the light and power industry must 
have the courage to go ahead, to contribute 
constructive measures to national recovery 
and to carry to the public the reflection of 
an optimistic and aggressive attitude. In 
the words of Mr. Cortelyou, “Whatever 
the obstacles in our path, we shall go for- 
ward with resolute determination to make 
the industry as great in leadership as it 
is in technical strength, to protect and de- 
fend its legal and constitutional rights 
against unjust aggression, to promote the 
widest possible use of its service at the least 
possible cost to every class of consumer, 
doing our work as well as we know how, 
striving always for further improvement.” 


ND the Gas Age-Record made the 
following comments on Mr. Cor- 
telyou’s speech: 

He has answered governmental and other 
critics with dispassionate frankness. He 
has said what many holders of public 
utility securities have wanted to hear, and 
what political agitators and other misguided 
zealots well deserve. 

Mr. Cortelyou deserves the thanks of the 
gas and electric companies and all other 
public utilities for his logical, convincing, 
and illuminating address. On this and 
other pages we have been appealing for 
frank talk. Mr. Cortelyou has done more 
than defend a great industry; he has open- 
ly exposed the fallacies and subterfuges 
of those who would attempt to destroy 
legitimate business for their own selfish 
interests. 


O N the other hand, despite such out- 
spokenness by these leaders, many 


observers believe that the electric light 


and power industry plans to maintain 
its policy of silence in the face of po- 
litical agitation for lower rates, more 
taxes, and holding company criticism. 
They find that the industry’s younger 
executives are “more in the mood to 
battle for business in the market place. 
And that is a good sign.” 

This commercial activity, as evi- 
denced at the annual meeting of the 
EEI, is said to be a symptom of the 
growing recognition that the most 
pressing needs and the most promising 
opportunities now lie in the field of 
sales. A writer in The Wall Street 
Journal, commenting on the industry 
being counseled to “gird its battered 
loins with courage and go forth to bring 
in more business,” says: 


it is a new clear note, in refreshing con- 
trast to the industry’s protracted chorus 
of lament over the injustices visited upon 
it by the gods of politics. To be sure, 
it has ample reason to complain, but what 
industry has not? 

Even more novel were some of the things 
said by one of these (convention) speakers, 
an executive of an electrical appliance 
manufacturing corporation, about the right 
way to get new consumers of electric cur- 
rent or persuade old consumers to use more. 
His hearers must have gasped to hear him 
declare that though the prices for current 
and the equipment to use it were not too 
high from the producer’s standpoint, they 
were above the pocketbook level of the 
great majority of sales prospects. His 
remedy was lower prices for both. On 
behalf of his own division of the electric 
field, he promised electric refrigerators to 
sell at $80 and electric cooking ranges 
at $75, with other domestic appliances in 
proportion, provided quantity production 
were made feasible by retail market condi- 
tions. 

For this new cheerfulness in a hitherto 
gloomy quarter the Federal Household 
Appliance Corporation, offspring of the 
Tennessee Valley Authority, will probably 
not be backward in coming forward to 
claim a little credit. If the FHAC can 
get the check certified it must be paid. 
Wherever the credit belongs, the impor- 
tant thing is that there is at least some 
little prospect that the Tennessee Valley 
Authority’s ambition to electrify existence 
for the submerged tenth—or are they nine 
tenths ?—will bear the fruit of corporation 
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dividends far beyond the reach of govern- 
ment-owned or subsidized power projects. 

That is still only a prospect, but the 
prospect must appear if realization is ever 
to come. A time of idle capital and idle 
labor is a time for a great industry to 
begin for itself another chapter of useful- 
ness, New Deal or old. 


Wo the electric utility industry 
strengthen its position if it would 
definitely adopt a national policy under 
which all members could unite in “tak- 
ing its case to the country, openly, fully, 
and fairly?” Or, is it following the 
better course by letting each member 
decide for itself how it will handle its 
own particular problem? 

Those who support the present turn- 
the-other-cheek policy evidently do not 
expect electric power problems to as- 
sume national importance for some time 


to come. Therefore, they say, a change 
in policy is uncalled for. But with the 
government’s announced plans for a na- 
tion-wide development of the country’s 
water-power resources, some of which 
already are well under way, those who 
contend that the industry should con- 
sider its problems from a broader as- 
pect have much argument to support 


their position. 
—E. S. B. 


PresipeENt McCarter Discusses THE ELEc- 
tric Rate Situation. Editorial. Public 
Service News. July 1, 1934. 

ATTITUDE AND LEADERSHIP WiLL WIN. Edi- 
torial. Electrical World. June 23, 1934. 


THanks TO Mr. Corteryou. Editorial. Gas 
Age-Record. June 16, 1934. 


Here Hope Revives. Editorial. The Wall 
Street Journal. June 11, 1934. 
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The March of Events 





Federal Communications Board 
Named by Roosevelt 


Paes Roosevelt June 30th selected the 
following persons to administer the Com- 
munications Act, linking radio, the telegraph 
and telephone companies under revised and 
expanded Federal control: 

Eugene O. Sykes of Ena chairman, 
7-year term; Thad H. Brown of Ohio, 6-year 
_— Paul Walker of Oklahoma, 5-year 

; Norman Case of Rhode Island, 4-year 
pre Irvin Stuart of Texas, 3-year term; 
George Henry Payne of New York, 2-year 
term, and Hampson Gary of Texas, one-year 
term. 

The new Federal Communications Commis- 
sion, according to the New York Times, was 
set up under the authority of the Communi- 
cations Act, adopted during the closing days 
of the last session of Congress. The purpose 
of the commission is to regulate the nation’s 
interstate and foreign communications serv- 
ices by telegraph, telephone, cable, and radio. 

Its most immediate effect was to abolish 
the Federal Radio Commission and transfer 
all its powers and functions to the new 
commission. It further transferred from the 
Interstate Commerce Commission all of the 
authority vested in that body over telephone 
and telegraph. It repealed and reénacted 
with modernizing revisions the provisions of 
law relating to these two former periods of 
regulating interstate and foreign communica- 
tions. 

The authority of the commission became 
effective July Ist, under the terms of the act. 
An outstanding provision of the new law is 
that it empowers the President in time of 
war to take over all radio and wire com- 
munications facilities in the interest of na- 
tional defense. 

Investigation of telegraph, telephone, and 
cable rates will be one of the commission’s 
first acts, Chairman Sykes revealed soon after 
his appointment, according to Universal Serv- 
ice. 

The purpose is to lay a groundwork look- 
ing to reduction in communication charges. 
It is known President Roosevelt is anxious 
to have the communications commission go 
into this phase. 

* 


Mosher Heads Rate Survey 


Anna of Dr. William E. Mosher 
to head the electric rate survey, recently 


authorized by Congress, has been announced 
by Frank R. McNinch, chairman of the 
Federal Power Commission, according to 
The Wall Street Journal. 

Dr. Mosher is at present director of the 
school of citizenship and public affairs at 
Syracuse University and is joint author of 
several works on utility regulation, among 
which are “Electrical Utilities, the Crisis in 
Public Control,” published in 1929, and “Pub- 
lic Utility Regulation,” published in 1933. 
He also has written the section on “Utility 
Regulation” in the official history of New 
York state, now on the press. 

Dr. Mosher has had practical experience in 
several governmental inquiries. He was asso- 
ciated with the bureau of municipal research, 
New York, from 1918 to 1924; was a special 
agent of the Department of Labor in 1918; 
and was director of research of the joint 
commission on reclassification of salaries, 
made by the Post Office in 1921. From 1922 
to 1924 he was a member of the New York 
legislative commission on taxation and re- 
trenchment, and during 1929-30 he served as 
director of research of the joint legislative 
commission investigating the public service 
commission laws of New York state under 
Governor Franklin D. Roosevelt. 

Senators Wagner and Copeland approved 
Dr. Mosher’s appointment. 


> 
Securities Control Body Named 


HE personnel of the Securities and Ex- 

change Commission created to regulate 
the stock exchanges under the sweeping 
Stock Exchange Control Act passed by the 
last Congress was announced by President 
Roosevelt June 30th as follows: 

Joseph P. Kennedy, chairman, of New 
York, 5-year term; George C. Mathews of 
Wisconsin, 4-year term; James M. Landis of 
Massachusetts, 3-year term; Robert E. Healy 
of Vermont, 2-year term, and Ferdinand 
Pecora of New York, one-year term. 

Messrs. Mathews and Landis are members 
of the Federal Trade Commission. Mr. 
Pecora was counsel for the a My 
and Currency Committee ae S 
in which it aired publicly for the eg time 
in twenty years the manifold operations of 
securities exchanges and investment banking 
houses. As committee counsel he played a 
large part in shaping the law under which 
the commission will operate, according to the 
New York Times. 
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FTC Acting Counsel Named 


ILLIAM T. Kelly, on the legal staff of 
the Federal Trade Commission since 
1914, recently was named acting chief counsel, 
succeeding Robert E. Healy, now a member 


of the Securities and Exchange Commission, 
according to a statement in The Wall Street 
Journal. 

Mr. Kelly has been assistant chief counsel 
om 1925 and is an authority on antitrust 
aws. 


e 
Alabama 


13 Towns Offered TVA Rate 
in Four-point Program 


| tm E. Lilienthal, director in charge of 
power of the Tennessee Valley Author- 
ity has announced a four-point program 
whereby 13 north Alabama municipalities may 
secure reduced rates immediately, according 
to the United Press. 

The plan involves purchase of existing fa- 
cilities of the Alabama Power Company and 
resale, on long and convenient terms, to the 
municipalities—Decatur, Russellville, Court- 
land, Falkville, Hartsell, Moulton, Red Bay, 
Town Creek, Cherokee, Leighton, Tuscumbia, 
Sheffield, and Florence. 

The four-point plan follows: 

1. TVA purchase of distribution systems, 
— of them, and additions of rural 
ines. 

2. Operation of the systems for a limited 
period by TVA, which would sell cheap Mus- 
cle Shoals power to consumers. 

3. TVA will transfer systems to munici- 
palities when they are in position to take them 
over . . . municipalities to pay for them 
from surplus earnings, without necessity of 
making cash outlay or pledging credit : 
until paid for rates be regular TVA rates, 
plus 10 per cent surcharge for paying for 
systems (in ten years). 

4. Intensive program of domestic, indus- 
trial, and commercial load building, utilizing 
TVA facilities, making available low-price 
electrical appliances to consumers on long- 
term financing plan. 

Decatur, Russellville, Sheffield, and Tus- 


e 


cumbia promptly announced they would ac- 
ept the proposal for the TVA to purchase 
existing systems from the Alabama Power 
Company, and immediately begin retailing 
power at regular TVA rates, plus 10 per cent, 
according to the Atlanta Constitution. 

Florence city officials indicated they would 
not approve the plan, since that municipality 
already has made arrangements to build a dis- 
tribution system of its own for the sale of 
TVA power. 

> 


TVA Permit Upheld by PSC 


HE state public service commission on 
July 7th declined to rescind its order of 
May 30th, which permitted the Tennessee 
Valley Authority to acquire lands and distri- 
bution lines of the Alabama Power Company, 
according to the United Press. 
Ice and coal dealers protested that functions 
of the TVA would cripple their business. 


¥ 
City Power Plant Rejected 


A $216,000 application to the Public Works 
Administration to construct a municipal 
electric light plant at Andalusia has been dis- 
approved, according to the Knoxville J ournal. 
The project is not an “urgent necessity” 
and revenues expected would not warrant 
the expense, Dr. George J. Davis, engineer- 
inspector of the PWA, said, adding that the 
we bond securities offered were insuf- 
cient. 


Arkansas 


Lower Rates for Little Rock 


REDUCTION of 10 per cent in electric rates 

charged to residential and commercial 
consumers in nearly fifty cities of Arkansas 
was announced recently by the Southwestern 
Gas & Electric Co. through the Arkansas 
Fact Finding Tribunal. 


The reduction followed similar announce- 
ments recently by the Arkansas Power & 
Light Co. and the Oklahoma Gas & Electric 
Co., which serves Fort Smith, Ark., bringing 
to nearly $300,000 a year, as estimated by P. 
A. Lasley, tribunal chairman, the savings to 
consumers through action of the three compa- 
nies. 
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Approves Taxicab Levy 


| pemasgpannes oral arguments in Pulaski chan- 
cery court, Chancellor Dodge sustained § 
31 of the refunding act, which fixed special 
license fees for taxicabs, and said he will 
sign a decree to be prepared which will dis- 
miss the suit of taxicab operators to prohibit 
collection of the tax, according to the Ar- 
kansas Gazette. 

Suit was filed several months ago by Lit- 
tle Rock cab companies to restrain Commis- 
sioner of Revenues Earl R. Wiseman from 
collecting the increased tax, and cab compa- 
nies in other cities were permitted to become 
party plaintiffs. Collection of the tax was 
deferred pending trial of the suit. 

Section 3 places a flat tax on taxicabs, 
based on the engine horsepower and the 
weight of the cabs. The cab companies con- 


tended that the licenses were unconstitution- 
al because they were confiscatory, and that 
the cabs were operated only on city streets 
and not on state highways. 

The decision probably will be appealed to 
the Arkansas Supreme Court. 


> 
Augusta Reduces Rates 


HE Augusta light and water plant re- 
duced electricity rates, effective July Ist, 
according to the Arkansas Gazette. 

The rates have been reduced from 12 cents 
per kilowatt to 10 cents; power from 7 to 5 
cents; heat from 4 cents to 3 cents. Custom- 
ers who pay their bills by the 10th of each 
month, will be given an additional reduction 
of 10 per cent. 


e 


Conneéticut 


New England Commissioners 
Meet at Hartford 


HE trend of the recent United States Su- 

preme Court decisions in utilities cases 
is to restore the wide discretion of public 
utilities commissions in determining reason- 
able rates, Attorney John L. Collins, counsel 
for the Connecticut Public Utilities Commis- 
sion, told the annual meeting of the New Eng- 
land Association of Utilities Commissioners. 
Commissioners from each of the New Eng- 
land states attended the recent meeting in 
Hartford, according to the Hartford Cour- 
ant. 

Chairman Stephen S. Cushing of the Ver- 
mont Public Utilities Commission was named 
president of the association for the coming 
year, and the next annual meeting will be held 
at Montpelier, Vermont. 

Mr. Collins pointed out that the United 


States Supreme Court, in its recent decisions, 
has adopted a practice of looking through the 
form of a commission’s order to the sub- 
stance and sustaining it, if an examination 
and the weighing of the entire order shows no 
substantial injustice has been done to the 
utility company. He discussed some of the 
more important decisions in detail to illus- 
trate the trend in specific matters. He 
showed that the rate of return allowed utili- 
ties companies by commissions and courts has 
dropped from a post-war level of between 74 
and 8 per cent to 64 per cent in 1933, and 
forecast the upholding of a return to the old 
pre-war 6 per cent basis if the present trend 
is continued. 

Discussions at the meeting were led by 
Commissioners Albert J. Stearns of Maine, 
Stephen S. Cushing of Vermont, and Nelson 
Lee Smith of New Hampshire, following 
which members of the commission’s staff pre- 
sented papers. 


e 


Georgia 


Orders Lower Power Rates 


N the face of injunctions, subpcenas, and 

threatened contempt proceedings, the pub- 
lic service commission recently ordered the 
Georgia Power & Light Company to reduce 
its annual charges approximately $80,463 per 
year, according to the Atlanta Constitution. 

Only a short while after he had been served 
with a subpoena to appear as a witness in 
Federal court July Sth in the injunction hear- 
ing sought against the commission’s rate cuts 


by 10 small telephone companies, Jud P. Wil- 
hoit, chairman of the commission, issued the 
new electric rate cut order. 

The Georgia Power & Light Company 
serves a number of south Georgia communi- 
ties, with headquarters at Valdosta. Several 
months ago the commission ordered the com- 
pany to reduce its rates but the company ob- 
tained a Federal court order restraining the 
commission from putting the order into ef- 


ect. 
As it had done in the cases of the 10 tele- 
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phone companies, the public service commis- 
sion then withdrew the previous orders and 
held a series of new hearings, at which the 
power and light company declined to present 
additional evidence. 

The reduction affects 30 cities and towns 
in south Georgia, those with populations of 
more than 1,000 being: Bainbridge, Black- 
shear, Boston, Donalsonville, Jesup, Valdosta, 
Lakeland, Homerville, and Waycross. 


+ 
Roads Oppose Rate Order 


C= by the public service commission to 
show cause why freight rates should not 
be reduced, the state’s leading railroads re- 
cently answered by charging that rates al- 


ready are too low and countering with the 
assertion that they should be increased in- 
stead of reduced, according to the Atlanta 
Constitution. 

The commission was entering upon its sec- 
ond railroad freight investigation of the year. 
The first investigation, held last winter, re- 
sulted in an order reducing class and com- 
modity rates 27 per cent, an order which was 
set aside and enjoined by the Federal courts 
which held that it ordered confiscatory rates 
into effect. When the present hearing was set, 
the carriers sought to have the courts enjoin 
it, but their plea was rejected. At that time 
the court pointed out that it had restrained 
the 27 per cent cut and that under the injunc- 
tion order no cut of approximately 27 per 
cent could be meted out by the commissions. 


eg 
Illinois 


Cites Illinois Bell 


HE commerce commission has cited the 
Illinois Bell Telephone Company to show 
cause why its rates for all classes of service 
should not be reduced in its entire Illinois 
territory. Preliminary proceedings in this 


case were scheduled to start July 26th, ac- 
cording to an item in The all Street 
Journal. 

“The investigation,” said Chairman B. F. 
Lindheimer, “will cover not only rates in Chi- 
cago, but all Illinois Bell’s operations in the 
entire state.” 


e 
Indiana 


Fight Municipal Utility Tax 


| poe is taking the lead in the fight of 40 
other cities against the Indiana law which 
provides that all cities must pay state and 
county taxes on municipally owned utilities. 


Appeal has been made to the state board 
of tax commissioners. If the appeal is de- 
nied, the cities, which are affiliated with the 
Indiana Municipal League, plan to carry their 
fight to the courts to test the constitutional- 
ity of the act, passed in 1933 


2 
Kansas 


Sets Gas Rate Hearing 


EARINGS to determine Cities Service Gas 
Company pipe-line valuations and gas 
rates will be held September 17th under an 
agreement reached by the corporation com- 
mission and attorneys for the utility, accord- 


e 


ing to a statement published in the Topeka 
State Journal. 

The commission plans to proceed with hear- 
ings into consumer rates charged by Cities 
Service distributing plants at Baldwin, Madi- 
son, and Topeka, in the order named, follow- 
ing a hearing on pipe-line valuations. 


Louisiana 


House Approves Utility Tax 


A" under the direction of Senator Huey 
Long, the House Ways and Means 


puneaiie has reported favorably a tax re- 


form commission bill to levy a tax of 2 per 


cent on the gross receipts of public utilities, 
according to the 
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PUBLIC UTILITIES FORTNIGHTLY 


Senator Long had the public utilities tax 
bill amended to exempt street cars and motor 
busses operating within municipalities and ex- 
empting from the payment of the new tax 
those paying the electric power tax levied by 
the legislature in 1932. 

The Morvant bill, paying debts of the pub- 
lic service commission and back salaries of 


7 


members of the commission, was passed by 
the house by a vote of 77 to 2. 

One of the bills introduced in the senate 
to place contract and commodity truck car- 
riers under the jurisdiction of the public serv- 
ice commission was defeated by the senate, 
but notice of reconsideration was given. The 
other bill was returned to the calendar. 


Michigan 


Court Upholds Clardy Ouster 


HE supreme court recently upheld the ac- 

tion of Governor William A. Comstock 
in removing Kit F. Clardy from the public 
utilities commission, according to the Detroit 
News. 

Clardy was ousted from the commission in 
February, along with Edward T. Fitzgerald, 
of Detroit, and Harry C. McClure, of Flint, 
following a hearing before the governor in 
which they were charged with gross neglect 
of duty. Clardy refused to present a defense 
at the hearing on the ground that he had not 
been given proper notice and would not be 
permitted an opportunity to present proper 
proof of his innocence. He sought a writ of 
quo warranto from the supreme court to 
force a rehearing of the case. 

His request for a writ was based principal- 
ly on a section of the old act creating the 
Michigan Railroad Commission, which stated 
that members of the commission were entitled 
to ten days’ notice of charges lodged against 
them before being required to appear for a 
hearing on the charges. 

The court decided the section of the Mich- 
igan Public Utilities Act with the customary 
phrase transferring “all rights, powers, and 
duties” to the new commission did not in- 


clude that section of the old act requiring the 
ten days’ notice in event of removal. 


> 
Company Plans Appeal 


| ee steps have been taken for an appeal 
to the United States Supreme Court of the 
decision returned recently by the United 
States Circuit Court of Appeals at Cincinnati, 
restraining Consumers Power Company from 
interfering with the city of Allegan in issu- 
ing $649,000 in bonds for a municipal dam 
and lighting plant. 

In announcing the intention to appeal, com- 
pany officials, according to the Detroit News, 
said that its legal department had already filed 
a motion to carry the case to the higher court. 

The circuit court of appeals set aside a 
temporary injunction issued by Federal Judge 
Fred M. Raymond of Grand Rapids, restrain- 
ing the city from completing the proposed 
bonding program. 

The gas rate question is back with the city 
commission following a report by a special 
committee that the Consumers Power Com- 
pany has rejected a proposal for a new rate 
schedule which would have meant a saving 
of $36,000 a year to gas users in Jackson. 


e 


Nebraska 


Omaha Gas Rate Reduced 


A REDUCTION of 5 cents per thousand cubic 
feet for all consumers who use more 
than 500 cubic feet and up to 10,000 cubic 
feet of manufactured gas was ordered recent- 
ly by the Omaha metropolitan utilities dis- 
trict, according to the Nebraska State Jour- 
nal. No change is being made in the rate 
for the first 500 cubic feet, but for the next 
9,500 cubic feet the rate will be 55 cents per 
thousand cubic feet. No change is being 
made in the rate for more than 10,000 cubic 
eet. 

The reduction is warranted, it was an- 
nounced, by increased earnings due to greater 


consumption and to a lesser degree by the sav- 
ing of $100,000 a year guaranteed by the 
Northern Gas & Pipe Company when natural 
gas is substituted for oil in the manufacture 


of gas. 
e 


Commission Reduced Taxicabs 


A of the railway commis- 
sion’s rules for Omaha taxicabs, and its 
allocation of permits recently, brought a 
threat of rebellion by the Omaha city council 
through cancellation of street privileges of 
allegedly favored companies, according to the 
Lincoln State Journal. 
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The commission, authorized 135 taxis for 
Omaha, instead of the 200 asked by the 
Omaha council. 

The commission went on record as favor- 
ing protecting the street railway company 


from cheap taxicab service, but does not at 
this time care to take up the matter of fixing 
minimum fares for cab service. It believes 
that with the number of cabs restricted the 
fare question will right itself. 


7 


New Jersey 


Rate Cut Dies in Legislature; 
Camden Loan Delayed 


WF soncneee by majority leader Prall, the 
Democratic minority in the senate failed 
to have the recent legislature pass the Rich- 
ards measure permitting the public utility 
commission to fix temporary gas and electric 
rates, according to the Newark Evening 
News. 

The attempt followed a protracted debate 
started by Senator Stout, Democrat of Hud- 
son, who attacked the Republicans for fail- 
ure to vote utility rate legislation, taxation re- 
lief, and bond and budget measures. 

The adoption of a Prall resolution adjourn- 
ing the legislature until December 17th 
prompted Senator Stout’s attack. 

Senator Woodruff of Camden failed to 
have adopted three measures recommended by 
Secretary Ickes of the Department of the In- 
terior, which were designed to assist Camden 
in construction of a municipal electric light- 
ing plant. 

Had the measures passed Camden would 
have obtained $6,000,000 from the Federal 
government, 30 per cent of which would have 
been a gift and 70 per cent a loan. Public 
Service Corporation of New Jersey is testing 
in the supreme court a Camden referendum 
authorizing the municipal plant. 

Mr. Ickes had said if the present session 
of the legislature failed to pass the necessary 
measures, he would withdraw the funds and 


allot them elsewhere, according to The Wall 
Street Journal. 

The city proposes to build a 17,500-kilo- 
watt steam electric power plant, substations, 
and distribution and street-lighting systems. 

Voters of the city approved the project last 
November by a vote of 23,000 to 9,000. 


* 
Utility Seeks 8 Per Cent Return 


HE Public Service Corporation of New. 


Jersey should be allowed a return of “at 
least 8 per cent upon a proper valuation,” 
Thomas N. McCarter, president, said at a 
hearing on rate reduction before the board of 
public utility commissioners, according to 
The Wall Street Journal. Mr. McCarter, 
who is also president of the Edison Electric 
Institute, was the first witness for the corpo- 
ration. The hearings began more than ten 
months ago. 

“Radicals and politicians are seeking to re- 
duce residential rates because in this way they 
can appeal to a larger number of voters,” Mr. 
McCarter said. He threatened a reduction 
in common stock dividends or wages, or both, 
if the proposed rate reductions are put in ef- 
fect. 

Mr. McCarter said there are 690,000 domes- 
tic consumers of electricity in the state who 
pay an average of $2.80 per month. He add- 
ed that since 1922 the corporation has made 
rate reductions totaling $9,210,771. 


e 


New 


Mack Heads Utility Probe 


j= E. Mack, of Poughkeepsie, who start- 
ed Franklin D. Roosevelt in politics and 
placed his name before the Democratic Na- 
tional Convention in 1932, was chosen recent- 
ly as counsel to the general investigation of 
public utility companies, their political and 
business practices, which was authorized last 
spring by the state legislature. 

Mr. Mack, according to the New York 
Herald Tribune, expects by late September or 


Y ork 


October to be ready to hold public hearings. 
By February, when the present legislative 
committee’s authority expires, he hopes to 
have completed one or two of the subjects 
within the vast scope of the investigation or- 
der under pressure from Governor Herbert 
H. Lehman and W. Kingsland Macy, Repub- 
lican state chairman. It has been considered 
probable that the investigation would con- 
sume years. The immediate prospect is that 
its first revelations will start popping when 
the state election campaign is at its height. 
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PUBLIC UTILITIES FORTNIGHTLY 


Upholds Bus Franchise 


UBSTITUTION of bus lines for many of the 

surface car lines of Manhattan appeared 
likely when Justice Philip J. McCook of the 
supreme court recently upheld the validity of 
25-year bus franchises to five bus companies 
on December 22, 1933, one of the last acts of 
the board of estimate in the O’Brien admin- 
istration. 

The decision of Justice McCook was ren- 
dered in dismissing the taxpayer’s suit 
brought by Mrs. Sadye Greenberg, wife of 
M. Bernard Greenberg, counsel for the Green 
Bus Lines, Inc., a losing contender for a fran- 
chise. 

The suit to revoke the franchises was 
brought on the ground that the board of es- 
timate had failed to make a proper inquiry 
into their monetary value, and that fraud 
and collusion had been used. 


Urges Wide Taxi Reforms 


RGING drastic and prompt revisions “in 

the law and regulations governing the 
taxicab industry” to correct the present “un- 
sound, serious, and intolerable” conditions in 
that industry, the mayor’s committee on 
taxicab survey of New York city, headed 
by Aldermanic President Bernard S. Deutsch, 
recently made public the report on which it 
has worked for five months. 

The committee, according to the New York 
Times, found the industry “thoroughly un- 
sound in organization and operation,” with 
“too many cabs and too many licensed driv- 
ers.” 

Instead of recommending the setting of an 
arbitrary limit on the number of cabs the 
committee advised—though not unanimously 
—that the principle of so-called “economic 
limitation” be adopted. : 


e 


North Carolina 


Opposes PWA Loan 


HE Duke endowment recently initiated a 

public campaign for revocation by the 
Public Works Administration of a $2,767,000 
loan to Greenwood county for a municipal 
power plant that would compete with the 
Duke Power Company, according to the Ral- 
eigh News & Observer. 

Dr. W. S. Rankin made public a memoran- 
dum addressed to beneficiaries of the organi- 
zation founded in 1924 by the late tobacco 
multimillionaire, James B. Duke. 

“The Federal government,” it said, “is pur- 
suing policies which, unless abandoned, will 
seriously cripple, if not destroy, the Duke 
Power Company.” 

The endowment largely relies on that com- 
pany, Dr. Rankin explained, for funds dis- 
tributed annually in North and South Caro- 
lina to various hospitals, orphanages, and 
churches as well as Duke University, David- 
son, Johnson, Smith, and Furman colleges. 

It was revealed that Senator Bailey and 
Representatives Doughton and Bulwinkle of 
North Carolina had interceded with the ad- 
ministration to get reconsideration of the 
loan, when the hearing was granted; iden- 
tity of the objecting organization was not 
made public. 

+ 


Taxicab Ordinance Unlawful 


Ts proposed taxi ordinance, requiring 
Durham taxicabs to carry liability insur- 
ance, was termed unlawful by Judge N. A. 
Sinclair who produced a number of supreme 


court decisions handed down last week to 
substantiate his statements, according to the 
Raleigh News & Observer. 

The Durham taxi case is identical with that 
in Charlotte where an ordinance was recently 
passed requiring taxi concerns to carry lia- 
bility insurance, the Fayetteville jurist said. 
The Charlotte dime taxi companies continued 
to operate in spite of the law. 

The proposed taxi insurance ordinance, 
temporarily shelved by the Durham city coun- 
cil, provides that all taxi companies carry 
liability insurance or present liability state- 
ments showing their ability to satisfy judg- 
ments in damage suits. 


¥ 
Power Utility Reduces Rates 


NOTHER reduction in public utility rates 

was announced by: Corporation Commis- 
sioner Stanley Winborne recently, according 
to the Raleigh News & Observer. The re- 
duction, placed in effect on July Ist by the 
Virginia Electric and Power Company, will 
save North Carolina customers about $75, 
a year. 

The company serves a considerable area in 
northeastern North Carolina, doing there 
about 8 per cent of its total business. Head- 
quarters are at Roanoke Rapids. 

The Virginia Company voluntarily reduced 
its rates two years ago because of that 
was not included with other major companies 
who reduced rates under agreement with the 
_ corporation commission in December, 
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North Dakota 


Probe Includes Phone Rates 


A* amended complaint of the Minot city 
council regarding investigation of tele- 
phone rates of the Northern States Power 
Company was filed recently with the railroad 
commission, according to the Bismarck 
Tribune. 


Previously the commission was conducting 
an investigation into the steam-heat and elec- 
tric rates of the company as the result of a 
request of its patrons for rate reduction. The 
amended complaint of the city council brings 
the telephone company, which is also operat- 
ed by the power company, into the investiga- 
tion. 


e 


Ohio 


New Rate Contract Protects 
Utility Company 


Te Union Gas & Electric Company is to 
be protected against inflation or increased 
costs under a new rate contract to be entered 
into with the city under a special ordinance, 
according to The Wall Street Journal. The 
contract will provide for an adjustment of 
rates at any time to compensate for the im- 
position of additional taxes or other costs. 

Recently officials of the city and of the 
company, which is a Columbia Gas & Elec- 
tric Corporation subsidiary, agreed tentatively 
on the broad outline of the method of re- 
ducing rates. 

The ordinance when officially adopted by 
the city council will be effective from August 
17th, through 1937, and is retroactive to Oc- 
tober 18, 1933. 

Outcome of the current negotiations may 
have a far-reaching effect on future utility 
rate structures in all parts of the country, 
in that it may supply a way out of a dilemma 
now perplexing utility managements. Pro- 
tection against increased fuel costs has been 
in effect for many years in various parts of 
the country, but such a wide protection clause 
as is proposed by the Cincinnati agreement 
would be a new accomplishment for the in- 
dustry. 

The new ordinance would save consumers 
around $9,000,000 during the four years of 
its life; with about $2,000,000 for 1934, 
166,167 for 1935, $2,333,333 for 1936 and 
500,000 for 1937. A reduction of $245,000 a 
year in the city’s street lighting contract and 
a refund of around $1,200,000 to individual 
consumers is also involved. 


% 
Offer New Gas Rate 


EW natural gas rates have been offered 
the city of Garfield Heights by the East 


ne Gas Company in an effort to end the 
2-year controversy between company and 
suburb which now is before the public utili- 
ties commission, according to the Cleveland 
Plain Dealer. 

The rates are those offered Cleveland 
Heights and other suburbs, Mayor Martin L. 
O’Donnell said, and, in addition, the company 
agrees, if the new rates are accepted, to re- 
bate to the suburb’s consumers the difference 
between the new rates and the old franchise 
rates which the consumers have been paying 
pending disposition of their case by the com- 
mission. The company further offers to give 
Garfield Heights the same rates Cleveland re- 
ceives from the commission if such rates are 
lower than those now offered the suburb by 
the company, the mayor added 

A proffered reduction in street lighting 
rates by the Cleveland Electric Illuminating 
Company was accepted by the council, which 
authorized Service Director Leonard Capinski 
to alter the present contract to permit the 
new rates to become operative as of June Ist. 
It is estimated the reduction will save the 
city $3,000 a year. 


* 
Ohio Bell Refund Delayed 


HE public utilities commission has set 

$12,167,678 as the exact amount which the 
Ohio Bell Telephone Company must return to 
its clients throughout the state, according to 
the Columbus Evening Dispatch which stated 
that $2,429,916 of the total refund is due Co- 
lumbus phone subscribers. 

The utilities commission will not make the 
refund order final and effective until after a 
hearing on August Ist, but even such action 
is not expected to bring about the immediate 
repayment of moneys since the telephone com- 
pany has already carried its evaluation case to 
the supreme court to be heard during the fall 
term of court. 
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PUBLIC UTILITIES FORTNIGHTLY 


‘Tennessee 


Utility Answers Petition 


= the petition of the city of Chat- 
tanooga for a reduction in electricity 
rates, the Tennessee Electric Power Company 
has filed an answer with the railroad and 
public utilities commission saying that “it has 
never made an excessive or unfair return on 
the fair value of its property.” 

The answer, according to the Nashville 
Banner, cited the uniform electricity rate 
charged throughout the territory of the com- 


pany, and made the following statement: 

“Any departure from this established prin- 
ciple of uniform rates which would be to the 
advantage of the city of Chattanooga must 
of necessity be to the disadvantage of the 
other and smaller towns and communities 
served by the defendant.” 

The answer said that “during the years of 
the depression, the return earned by the de- 
fendant on the value of its property steadily 
declined, and taxes imposed upon it have at 
the same time steadily increased.” 


e 


Texas 


Waco Orders Lower Gas Rate 


LS wen 4 to 1, Waco’s city commission re- 
cently passed an ordinance reducing the 
gas rate in Waco to domestic consumers ap- 
proximately 15 per cent. It becomes effective 
immediately, according to the Dallas Morn- 
ing News. 

The Texas Cities Gas Company will ap- 
peal, it was said, to the railroad commission 
to suspend the rate, pending a hearing. If 


this be refused, application will be filed in the 
Federal court to enjoin the enforcement of 
the ordinance. In this connection the com- 
pany must contend with the recently enacted 
Johnson bill, which provides that rate cases 
must first be tried in the various state courts 
before the aid of the Federal courts is in- 
voked. 

There is pending before the railroad com- 
mission an ordinance reducing the light rates 
25 per cent. 


e 


Utah 


Considers Glen Canyon Project 


(j= has been asked to join with Arizona 
in the development of a $100,000,000 
water-power and storage project in Glen can- 
on on the Colorado river just above Lee’s 
erry, according to the Deseret News. 
Attention has been called to recent press 


dispatches stating that President Roosevelt 
has approved the use of $100,000,000 in PWA 
funds to build the Glen canyon dam just south 
of the Utah border, and it has been pointed 
out that this project in connection with the 
Highline development in Arizona would form 
a lake 180 miles long, most of which would 
be in Utah. 


e 


West Virginia 


Preston New PSC Chairman 


Ce Kump has designated John J. D. 
Preston chairman of. the public service 
commission, according to the Charleston 
Gazette. C. E. Nethken, one of the three 
members of the commission has been acting 
chairman since the retirement of I. Wade 
Coffman June 1, 1933. 

Preston was appointed to the commission 
by Governor Kump and confirmed by the 
senate June 3. 1933. He assumes the chair- 
manship at a time when the commission is 
making heretofore unheard of strides in ac- 


tivity. A general survey of utility rate bases 
to be used in future fixing of rates has re- 
cently been started. The late session of the 
legislature appropriated $90,000 a year for this 
year and next to be used in the work. 
large staff of engineers and accountants has 
been added to the personnel, including J. Don- 
ald Murray, formerly valuation ex of the 
public utilities commission of the District of 
Columbia, who has been appointed chief val- 
uation accountant. 

The public service commission recently “in- 
vited” utility corporations to make “volun- 
tary reductions” in their rates to the public. 
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The Latest Utility Rulings 





State Commission Authority to Examine Interstate Supply 


HE supreme court of Kansas has 

held that certain local distributing 
companies engaged in the business -of 
furnishing to their consumers a natural 
gas supply received from affiliated pipe- 
line companies at the city gate are sub- 
ject to the Kansas Corporation Com- 
mission’s authority to inquire into the 
reasonableness of the city gate charge, 
even though the business of the pipe- 
line companies may be interstate. The 
court pointed out that under such cir- 
cumstances, where many distributing 
companies obtained gas from affiliated 
pipe-line companies, it was proper for 
the commission to consider the factors 
of the city gate charge that are common 
to all distributing companies in the 
course of one proceeding brought for 
that purpose, provided that all interest- 
ed companies are given notice of the in- 
vestigation and an opportunity to be 
heard. 

It was also held that a commission 
finding as to what constitutes a reason- 
able city gate charge is a preliminary 
order only and not binding until it be- 
comes an element in the rate of the 
ultimate consumer. 

An interesting angle which developed 
during the course of this proceeding 
was the fact that the old Kansas Pub- 
lic Service Commission charged with 
the jurisdiction to fix rates for utilities 
had conducted the original hearings. 
Pending litigation as to the validity of 
its preliminary order making a finding 
on the reasonableness of the city gate 
charge, the Kansas Public Service Com- 
mission was abolished and the new 
Kansas Corporation Commission was 
created, with the same power, authority, 
and jurisdiction as the old commission. 
The court held that the new commis- 
sion had ample authority to carry on 
the proceedings commenced pursuant to 


orders issued by the former commis- 
sion, and that the enforcement of the 
original order was improperly _re- 
strained. 

The terms of the commission order 
provided for an investigation of the 
reasonableness of the city gate charge 
and were deemed by the court broad 
enough to confer jurisdiction on the 
commission to consider the city gate 
charge as an element in the consumers’ 
rates. The court pointed out, however, 
that once a consumer’s rate is fixed by 
a regulatory board, the utility has a 
right to test the reasonableness of the 
rates in court and, in such proceedings, 
the court may properly consider every 
element which went to make up the 
consumer’s rate. 

It was also held that where a com- 
mission subsequently conducted an in- 
vestigation for the purpose of fixing 
the reasonableness of a consumer’s rate, 
it is proper for the commission to con- 
sider the record of proceedings com- 
menced by a predecessor commission 
together with whatever evidence of 
changed conditions is necessary to bring 
the record to date. In addition, it was 
held proper for the new commission 
to consider whatever elements are pe- 
culiar to any particular distributing 
company and to apply its own independ- 
ent judgment based on such factors in 
determining a reasonable rate. 

In conclusion the court ruled that 
where utility companies have brought 
suit in the state district court to enjoin 
the enforcement of the commission rate 
order, the commission is justified in 
bringing a mandamus action against the 
companies under state laws (R. S. 66- 
181, 66-182) without waiting thirty 
days from the date of its own order. 
State ex rel. Steiger et al. v. Capital 
Gas & Electric Co. et al. 
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Statewide Rate Resulting in Individual Loss Voided 


vacated an order of the Oklahoma 
Corporation Commission fixing rates 
for cotton ginning on a statewide basis, 
as the result of a suit by a cotton-gin- 
ning association in which it was shown 
that the rates resulted in unprofitable 
operation for the plaintiff. 

The commission order purported to 
fix rates to be charged for all persons, 
corporations, and concerns engaged in 
the ginning of seed cotton as a business 
and operating cotton gins within the 
state of Oklahoma for the ginning sea- 
son of 1933-1934, effective September 
5, 1933. In support of the statewide 
rate, the commission pointed out that 
one of the most perplexing problems for 
the establishment of cotton-gin rates is 
the determination of a proper basis to 
be used in establishing such rates. In 
an effort to avoid discrimination and 
dissatisfaction resulting from discrep- 
ancies between various local rates, the 


iy Oklahoma Supreme Court has 


commission decided to use the state as 
a unit for its rate making. The com- 
mission also pointed out that it had not 
been furnished with sufficient assist- 
ance to compute rates properly. 

The court held that where it was 
shown that the statewide rate resulted 
in inadequate revenue for certain por- 
tions of the state, the rate could not 
stand as to operators functioning un- 
profitably. The court ruled that no rate 
is satisfactory to a gin which is re- 
quired to operate without a reasonable 
return on its investment. It was ob- 
served that the rates fixed resulted in 
depriving the plaintiff gin operator of 
valuable rights, regardless of the prob- 
lem confronting the corporation com- 
mission and regardless of the fact that 
the latter was not furnished with suffi- 
cient assistance to compute rates prop- 
erly. The cause was remanded for 
further action. Oklahoma Cotton Gin- 
ners Association v. Walker et al. 


= 


Increased Rates to Offset Local Taxes Vacated 


AcK in 1909 the town of Milo, 

Maine, entered into a contract with 
the Milo Water Company whereby the 
latter agreed to supply water to the 
municipality’s forty hydrants in return 
for payment of $1,500 a year. Also 
under the contract (which was to run 
twenty years), the town agreed to pay 
“such further sums each year as shall 
equal the amount of tax, if any, assessed 
against said company by said town of 
Milo during said year.” 

In April, 1928, the town of Milo 
assessed the tax on the water company, 
whereupon the utility petitioned the 
Maine commission for an increase in 
rates to offset the additional operating 
cost. The commission entered an order 
directing the utility to charge $140 per 
hydrant instead of $60, the amount 
fixed by the commission in 1927, it 
being estimated that the difference 
would offset the tax assessment. In 


an action brought by the town against 
the company for payment of taxes, the 
court had previously held that the town 
was under no legal obligation to re- 
frain from taxing the water utility 
(Milo v. Milo Water Co. 131 Me. 372.) 
In the case at bar it was the utility that 
sued in order to recover an amount 
claimed to be due for hydrant rental up 
to November, 1928. 

The utility claimed that the order of 
the commission had been made in order 
to allow the utility increased revenue 
to offset tax payments which the com- 
mission had previously assumed could 
not be collected from the utility com- 
pany. The court held that the company 
could recover only upon the assumption 
that that part of the contract providing 
for reimbursement by the town of taxes 
paid by the utility remained in force, 
notwithstanding the jurisdiction taken 
by the commission over such matter. 
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The court did not believe, however, 
that this part of the contract was in 
effect at the time the taxes were assessed 
in 1928. It pointed out that in view 
of the actions of the parties to the liti- 
gation, as well as of the state com- 
mission, during the preceding years, 
it was unreasonable to suppose that 


either the town of Milo or the Milo 
Water Company regarded provisions 
of the contract of 1909, fixing com- 
pensation of the utility, still in force. 
The court accordingly awarded judg- 
ment for the defendant town. Mudo 
Water Co. v. Inhabitants of Town of 
Milo. 


e 


Toll Bridge Monopoly Not Sustained in Federal Court 


tk much discussed dispute about 
the highway toll bridge over the 
Red river between Oklahoma and 
Texas, which at one time resulted in 
the Oklahoma militia and Texas rangers 
being called into service over a threat- 
ened “war” between the two states 
about two years ago, has been re- 
newed in part by the United States 
Circuit Court of Appeals for the Tenth 
Circuit. 

The case has an interesting back- 
ground. In 1876 the Chickasaw tribe 
of Indians granted to one Colbert the 
right to construct a bridge over the 
Red river, which he in turn assigned 
to the Red River Bridge Company, a 
Texas corporation. Congress approved 
the operation of a toll bridge in 1886 
and upon the faith of such franchise a 
bridge was constructed. More recently 
the states of Oklahoma and Texas de- 
termined to construct a free bridge 
across the river within less than two 
and a half miles of the toll bridge as 
part of a Federal aid interstate high- 
way. 

Land owned by the bridge company 
was needed as an approach on the Okla- 
_ hom side. The state instituted an 
action to condemn and acquire the land 


for that purpose. The jury passed up- 
on the values of the land taken and 
an appeal was taken by the private toll 
bridge company. The court held that 
Congress in granting the private com- 
pany’s franchise did not intend to ex- 
clude the sovereign state of Oklahoma 
from constructing and operating a 
bridge. The court further held that 
the exclusive nature of the franchise 
in question did not affect the right of 
the state to construct and operate a 
bridge within the prescribed area of 
the river, and that the exercise of its 
prerogative to provide free transporta- 
tion did not constitute the taking or 
destruction of private property for pub- 
lic use in the legal sense, although it 
was conceded that the value of the 
private eompany’s bridge became less 
and that its business was rendered un- 
profitable. 

Since, therefore, the state did not ex- 
ceed the bounds of its authority, the 
court held it could not be liable for 
a diminution in the value of the toll 
bridge and franchise. The lower court 
judgment was accordingly reversed and 
the cause remanded for further pro- 
ceedings. State ex rel. King uv. 
Handy. 


e 


Rate Case Thrown Out of Federal Court under New 
Federal Johnson Law 


F agororige Florida wins the race 
among the states to be the first 
to compel a utility to go into state court 
appellate proceedings from state com- 


mission rate reductions as required by 
the so-called Johnson Law enacted by 
the recent session of Congress. A Fed- 
eral 3-judge court denied an application 
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of the Peninsula Telephone Company 
for an interlocutory injunction restrain- 
ing the Florida commission from en- 
forcing rate-cut orders. The Johnson 
Bill was given as one of the reasons 
for the Federal court action. The orig- 
inal bill, which was filed in December, 
1933, according to Federal Judge Na- 
than P. Bryan, was not effective be- 


cause the Johnson Bill was not retroac- 
tive, but it was indicated that the John- 
son law did affect the filing of supple- 
mental bills. 

The telephone company entered the 
state circuit court of Tallahassee, which 
was the only course left open by the 
Johnson law. Re Peninsula Telephone 
Co. 


South Carolina Commission Encourages Rural Electrification 


Ant step toward rural electrifi- 
cation in South Carolina has been 
taken by the railroad commission’s al- 
lowing the Abbeville Power Company 
to extend two rural lines along the An- 
treville-Anderson highway. Comment- 
ing on the order of the commission, 
Thomas H. Tatum, chairman, said: 

In this day of demand for extension of 
rural electric lines it would be an unwise 
policy for the commission to refuse a 
certificate of convenience and necessity to 
a power company to extend its lines into a 
territory not already served by another 
power company unless the expenditures re- 


quired would be so grossly unprofitable 

as to amount almost to waste of the assets 

of the power company making such applica- 
tion. 

The order recited that the Southern 
Public Utilities Company, “while stat- 
ing it was ready and willing to furnish 
service in all cases where the revenue 
warranted it, fell short of saying that 
it was ready to furnish the particular 
service upon these particular lines.” 
The Southern Public Utilities Company 
had opposed the application. Re Abbe- 
ville Power Co. 


Discontinuance of Service for Defective Wiring Sustained 


OR some time Mr. Sides, an Ala- 

bama citizen, had been receiving 
electric service in a house which he 
determined to tear down upon comple- 
tion of a more permanent residence. 
When the new house was completed, 
Sides left standing the posts of the old 
house on which the electric meter and 
switch were fastened. They stood about 
ten feet away from the new house and 
he extended a wire from them across 
his lot and into his house, using what is 
termed an inside drop twisted wire cord. 
The new house had no wiring system 
but this long cord was moved about 
with a bulb on the end for lights. The 
inspectors of the Alabama Power Com- 
pany regarded this cord as unsuitable 
for outside use, since it was liable to 
leak as a result of being exposed to the 
weather and to cause injury to persons 


coming in contact with it, or to set 
the house on fire. 

The company notified Mr. Sides to 
correct the defective wiring condition 
and its employees proposed to supply 
the necessary material and to lend him 
enough money to pay the cost of making 
the change. Mr. Sides refused to do 
so; whereupon the company discon- 
tinued service. Mr. Sides sued the 
company for damages resulting from 
service discontinuance and a lower 
court jury awarded him a verdict. On 
appeal the Alabama Supreme Court re- 
versed the lower court judgment hold- 
ing that the trial court had erred in 
submitting to the jury the question of 
whether or not Mr. Sides’ wiring was 
dangerous. The superior court held 
that there should have been an affirm- 
ative charge for the defendant com- 


177 





